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United States Court of Appeals for the 
District of Columbia ! 

i 

j 

A In the District Court of the United States for 

the District of Columbia j 

At Law No. 88074 j 

Melvin C. Hazen, George E. Allen, and Dan I. Sultan, 
as Commissioners of the District of Columbia, and 
District of Columbia, A Municipal Corporation, Peti¬ 
tioners, 

v. | 

Capital Transit Company a Corporation, Respondent . 

United States of America, 

District of Columbia, ss: 

BE IT REMEBERED, That in the District Court of the 
United States for the District of Columbia, at 
the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers 
were filed and proceedings had, in the above-en¬ 
titled cause, to wit:— 


for the District 

At Law No. 88074 

Melvin C. Hazen, George E. Allen, and Dan I. Sultan, 
As Commissioners of the District of Columbia, and 
District of Columbia, A Municipal Corporation, Peti¬ 
tioners, 

v. | 

Capital Transit Company a Corporation, Respondent. 

Now come Melvin C. Hazen, George E. Allen, and Dan 
I. Sultan, as Commissioners of the District of Columbia, and 


1 Petition for Mandamus. 

Filed October 2—1936 

In the District Court of the United States 

of Columbia 
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District of Columbia, a municipal corporation, and show to 
the Court as follows: 

1. That they, Melvin C. Hazen, George E. Allen, and 
Dan I. Sultan, are the legally appointed and qualified Com¬ 
missioners of the District of Columbia and bring this suit 
in their capacity as such, and that the District of Columbia 
is a municipal corporation and brings this suit in its own 
right. 

2. That the Capital Transit Company, hereinafter re¬ 
ferred to as the -respondent, is a corporation incorporated 
under the provisions of Sub-Chapter IV of Chapter XVIII 
of the Code of Laws for the District of Columbia, and pur¬ 
suant to an Act of Congress entitled “An Act to permit the 
merger of street-railway corporations operating in the Dis¬ 
trict of Columbia, and for other purposes”, approved March 
4, 1925; that the respondent holds a franchise to construct, 
maintain, and operate a street railroad on E Street, North¬ 
west, and on other public streets in the District of 

2 Columbia; that it is the successor, under the said Act 
of March 4, 1925, and pursuant to the Joint Resolu¬ 
tion of the 72nd Congress approved January 14, 1933, as 
amended, of the Capital Traction Company and the Wash¬ 
ington Railway and Electric Company, which Companies, 
at the time of the creation of the respondent, the Capital 
Transit Company, were corporations operating and main¬ 
taining, under franchise rights, street railroads in the Dis¬ 
trict of Columbia; that said Capital Traction Company and 
Washington Railway and Electric Company, pursuant to 
said Joint Resolution, on or about the 1st day of Decem¬ 
ber, 1933, conveyed to the respondent their transportation 
properties in the District of Columbia, together with their 
franchises to operate in and over the streets of the District 
of Columbia, including E Street, Northwest. 

3. That said Washington Railway and Electric Company 
operated until on or about the 1st day of December, 1933, 
and the respondent operated since said 1st day of December, 
1933, and until the 1st day of May, 1936, as a part of its 
system, a street railroad over and along E Street, North¬ 
west, together with track special work and track connec¬ 
tions, as follows:—a double conduit track beginning at a 
point about 118 feet east of the east curb line of 14th Street, 
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Northwest, and extending eastward on E Street a distance 
of about 1,280 feet to the intersection of 11th Street and E 
Street, and curved westbound track special work in the 
northwest quadrant of the intersection of said 11th Street 
and E Street, and straight track connection of tiie east- 
bound track in said intersection. j 

4. That by its Orders Nos. 1346 and 1350, dated* respec¬ 
tively, March 21, 1935, and April 4, 1935, the Public Utili¬ 
ties Commission of the District of Columbia, acting under 
the provisions of the said Joint Resolution of Congress, ap¬ 
proved January 14, 1933 (commonly referred to as 

3 the ‘ ‘ Merger Act ’ ’), ordered and directed the respon¬ 

dent, among other things, to abandon its street car 
tracks and street railroad operation on and over said E 
street, Northwest, and said track special work and track con¬ 
nections, between the points described in ParaJgraph 3 
above; and that thereafter, to wit, on or about th6 1st day 
of May, 1936, the respondent, pursuant to said Ordter, aban¬ 
doned its said tracks, including the conduits, connections, 
and special work, (hereinafter referred to inclusively as 
“tracks”)? and street railroad operations thereover, but 
did not take up or remove, nor has it up to the present 
time taken up or removed, the said tracks or $ny part 
thereof. 

5. That said tracks in the said E Street and the intersec¬ 
tions between the points aforesaid constitute and are a 
public nuisance and trespass therein; that for a long time 
prior to the said 1st day of May, 1936, the respondent, con¬ 
templating the abandonment of the said tracks, intentionally 
allowed them and the pavement between the rails and within 
two feet of the outer rails thereof to fall into a state of dis¬ 
repair, and to be and remain in a defective, worn and un¬ 
even condition; that at the time of said abandonment said 
tracks and pavement were, and up to the present have re¬ 
mained, and now are, in such defective, worn, aiid uneven 
condition and state of disrepair as to constitute an ob¬ 
struction and a nuisance and trespass in said street and in¬ 
tersections from which accidents are likely to happen to 
persons using the said street and intersections; that aban¬ 
doned tracks, if unremoved, are the cause of rapid deteriora¬ 
tion in the condition of pavement immediately adajacent 
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thereto, which in turn causes dangerous and unsafe high¬ 
way and pavement conditions; that the pavement on E 
Street between the points aforesaid between the rails of 
said track and on the outer side of the rails is broken down 
and in disrepair as it was at the time of the aban- 

4 donment, and that so long as said track is unremoved 
and the said adjoining pavement is allowed to re¬ 
main in its present condition or in a state of disrepair, the 
life of the adjoining pavement of the street will be materially 
shortened, thereby imposing upon the District of Columbia 
constantly increasing costs of pavement repairs and replace¬ 
ments on the said E Street between the points above men¬ 
tioned; that the abandonment of said tracks and railroad 
operations thereover has resulted in increased vehicular 
traffic along and over the said track areas, and the existence 
of the tracks in the street, and the said conditions of the rails 
and the contiguous paving, have resulted in additional traf¬ 
fic hazards, which hazards continue and will increase so long 
as the said tracks remain in said street between the points 
mentioned or any part thereof; that when the said aban¬ 
doned tracks in E Street become wet or covered with ice 
or snow in rainy and winter weather, they will cause and in¬ 
crease automobile skidding and constitute a continuous and 
serious hazard to vehicular traffic and likely increase the 
number of accidents; that in addition to the foregoing, con¬ 
gestion of traffic and damage to automobiles will likely occur 
in the winter and rainy months as the result of automobile 
tire chains or links thereof becoming wedged in the slot rail 
of the said tracks; that when street railroad tracks are in 
use it is the obligation of the railway company operating 
thereover to keep slot rails in clean and safe condition, but 
after abandonment, the company gives no further care or 
attention thereto,—the result being that dirt and filth fall 
through the slot and accumulate in the conduit, which tends 
to cripple the drainage system by the stoppage of drainage 
outlets, thereby leaving dirt and filth and pools of stagnant 
water in the conduit tube which creates and constitutes a 
condition harmful to the health and well-being of the users 

of the streets; that so long as the said tracks are 

5 allowed by the respondent to remain in E Street be¬ 
tween the points aforesaid they do and will, in the 
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particulars mentioned, constitute and remain h public 
nuisance and trespass. 

6. That said tracks are the property of the respondent, 
and the respondent is legally obligated and it is it§ duty to 
remove the same and all thereof from the said E Street 
and the said intersections; that the respondent is further 
legally obligated and it is its duty, upon removal of said 
tracks from E Street and intersections between the points 
aforesaid, to replace and restore, at its own cost! and ex¬ 
pense, the pavement destroyed or damaged by buch re¬ 
moval of said tracks, including all pavement within and out¬ 
side the rails that may be destroyed or damaged byj such re¬ 
moval. 

7. That on or about the 23rd day of June, 1936, t}ie afore¬ 
said Commissioners of the District of Columbia adopted 
an order concerning the abandonment of said street car 
operations on E Street as aforesaid and concerning the re¬ 
placement and restoring of the pavement that will be de¬ 
stroyed or damaged by the removal of said tracks, a copy 
of which Order is attached herto as ‘ 1 Exhibit No; 1” and 
made a part hereof, and that thereafter, to wit, on!the 23rd 
day of June, 1936, the Board of Commissioners of the Dis¬ 
trict of Columbia, by writing, demanded of the respondent 
the removal of said tracks from said E Street and from the 
intersections of E Street, 13th Street and 12th Street, 
Northwest, and after said removal, the replacement! and res¬ 
toration of the pavement that will be destroyed or damaged 
by such removal. A copy of said demand is annexed to this 
petition as “Exhibit No. 2” and hereby made a pajrt of this 
petition; that thereafter, to wit, on or about the 2hd day of 
September, 1936, the respondent, by writing, refused to 
comply with the demand contained in the said Exhibit No. 
2, or any part thereof; and that a copy of said writing of 
the respondent, refusing to comply with or conform to any 

part of the said demand, is annexed, hereto, marked 
6 “Exhibit No. 3”, and made a part thereof. 

WHEREFORE, your petitioners pray,— 

1. That the respondent may be required by mandamus to 
take up and remove forthwith its said track, condiiit, rails, 
track structure, track special work, and track connections 
from E Street, Northwest, and intersections, between the 
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points mentioned in Paragraph 3 of the petition, all at re¬ 
spondent’s own cost and expense. 

2. That the respondent may be required by mandamus to 
replace and restore promptly after such removal, at its own 
cost and expense all pavement, surface and sub-surface, 
that may be destroyed or damaged by the removal of said 
track, conduit, rails, track structure, track special work, 
and track connections, or any part thereof. 

3. That the respondent be required to pay the costs of this 
suit. 

4. That petitioners may have such further relief as may 
be proper. 

5. That a rule to show cause be issued out of this Honor¬ 
able Court requiring the respondent to show cause, if any 
it has, by a day certain, why the relief prayed for herein 
should not be granted. 

ELWOOD H SEAL 
Corporation Counsel, D. C. 

VERNON E. WEST 

Principal Assistant Corporation Counsel , D. C. 

HINMAN D. FOLSOM 
Special Assistant Corporation Counsel, D. C. 

Attorneys for Petitioners. 

MELVIN C. HAZEN 
DAN I. SULTAN 
Commissioners of the District 
of Columbia , Petitioners. 

District of Columbia, 55; 

Personally appears Melvin C. Hazen, who, being first 
duly sworn according to law, deposes and says that 
7 he is one of the Commissioners of the District of 
Columbia; that he has read the foregoing petition of 
said Commissioners and knows the contents thereof; that 
the facts therein stated upon his personal knowledge are 
true, and those stated upon information and belief he be¬ 
lieves to be true. 

MELVIN C. HAZEN 

Subscribed and Sworn to before me this 1st day of Octo¬ 
ber, A. D., 1936. 

ADAM A. GIEBEL 

(Seal) Notary Public , D. C. 
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Exhibit No. 1 


Copy 

E. D. 241890-11 


88074 

$51509 
June 23, 1936. 


WHEREAS, the Captial Transit Company has, pursuant 
to an order of the Public Utilities Commission of the Dis¬ 
trict of Columbia, abandoned street car operations on E 
Street, Northwest, between 14th Street and 11th Street, 
and has left unused in said street between said points a 
double conduit track, and, in the intersection of 11th Street 
and E Street, straight track connections of the efestbound 
track, also curved track special work in the northwest 
quadrant of said intersection, together with track structures 
supporting said track and special work; and 
WHEREAS, said track, track connections, tratek struc¬ 
tures, and special work constitute a public nuisance, and all 
thereof should be removed by the Capital Transit Company 
from the street and intersections; and 
WHEREAS, the removal of said track, track connections, 
track structures, and special work will destroy and damage 
the pavement between the rails and adjacent thereto, neces¬ 
sitating, for public convenience and safety, the replacement 
and restoration of the pavement destroyed and damaged 
by such removal; and 

WHEREAS, it is the obligation and duty of said Capital 
Transit Company to remove from said E Street and said in¬ 
tersections the said track, track connections, track struc¬ 
ture, and special work and to replace and restore, fet its own 
cost and expense, the pavement destroyed and/or damaged 
by such removal,—IT IS ORDERED: 

8 1. That said Capital Transit Company fee and it 

hereby is required and ordered to take up and re¬ 
move, within a reasonable time, the double conduit track on 
E Street, Northwest, Washington, D. C-, beginning at a 
point about 118 feet east of the east curb line of 14th Street, 
Northwest, and extending eastward on E Street a distance 
of about 1,280 feet to the intersection of 11th Street and E 
Street, and also the curved westbound track special work in 
the northwest quadrant of the intersection of jsaid 11th 
Street and E Street, and the straight track connection of the 
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eastbonnd track in said intersection, and, at its own cost and 
expense, to replace and restore the pavement destroyed 
and/or damaged by the removal of said track, track connec¬ 
tions, track structures, and special work, including all pave¬ 
ment within and outside the rails that may be destroyed 
and/or damaged by such removal. 

2. That the proper officers and departments of the Dis¬ 
trict of Columbia issue to said Capital Transit Company 
the necessary permit or permits for the removal of said 
track, track connections, track structure, and special work, 
and for the replacement and restoration of the pavement de¬ 
stroyed and/or damaged by such removal. 

By order of the Board of Commissioners: 

(Signed) G. M. THORNETT, 

Acting Secretary to the Board . 


Exhibit No. 2 

Copy 351510 

88074 
June 23, 1936. 

Capital Transit Company, 

36th and M Streets, N. W., 

Washington, D. C. 

Dear Sirs: 

At a meeting of the Board of Commissioners of the Dis¬ 
trict of Columbia, held on the 23rd day of June, 1936, an 
order was entered that the Capital Transit Company be re¬ 
quired, within a reasonable time, to take up and remove 
from the street and street intersections the double conduit 
track on E Street, Northwest, Washington, D. C., beginning 
at a point about 118 feet east of the east curb line of 14th 
Street, Northwest, and extending eastward on E Street a 
distance of about 1,280 feet to the intersection of 11th Street 
and E Street, and also the curved westbound track special 
work in the northwest quadrant of the intersection of said 
11th Street and E Street, and the straight track connection 
of the eastbound track in said intersection, and to replace 
and restore the pavement destroyed and/or damaged by the 
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removal of said track, track connections, track structures, 
and special work, including all pavement within and outside 
the rails that mav be destroyed and/or damaged by such 
removal; and that the Capital Transit Company be given 
the necessary permit or permits for the retnoval of 
9 said track, track connections, track structures, and 
special work and for the replacement and restoration 
of the pavement destroyed and/or damaged by such re¬ 
moval. 

Pursuant to said order, demand is hereby made jipon the 
Capital Transit Company that said Company, yrithin a 
reasonable time, take up and remove all of said trapk, track 
connections, and track structures from said E Street and 
from the intersections of E Street, 13th, and 12th Streets, 
Northwest, and said special work and straight t^ack con¬ 
nections from said intersection of 11th Street and $ Street, 
Northwest, and that after the removal of said track, track 
connections, track structures, and special work, you replace 
and restore the pavement destroyed and/or damaged by the 
removal of said track, track connections, track structures, 
and special work, including all pavement destroyed and/or 
damaged by the removal thereof,—all at your ownJ expense 
and cost. Necessary permits will be issued to yob by the 
appropriate officers and departments of the District of 
Columbia for the removal of said track, track connection, 
track structures, and special work, the doing of s^id work, 
and the replacement and restoration of the paveinent de¬ 
stroyed and/or damaged by such removal. 

Bv order of the Board of Commissioners: 

* 

(Signed) G. M. THORNETT, 

Acting Secretary to the Board. 
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Exhibit No. 3 

Copy i CAPITAL TRANSIT COMPANY 

Thirty-Sixth and M Streets 
Washington, D. C. 

September 2, 1936. 

88074 


The Honorable Board of Commissioners 
of the District of Columbia, 

Washington, D. C. 

Gentlemen: 

This refers to your letter of June 23rd regarding the 
order of the Board of Commissioners of the District of 
Columbia requiring that the Capital Transit Company take 
up and remove from the street certain tracks along E 
Street, N. W., between 11th and 14th Streets. In accordance 
with conversation between Counsel for this Company and 
the Corporation Counsel’s Office, we are submitting the fol¬ 
lowing comments on this matter. 

The use of this track was discontinued in accordance with 
Orders Nos. 1346 and 1350 of the Public Utilities Commis¬ 
sion dated respectively March 21, 1935, and April 4, 
10 1935, said orders having to do with the rerouting 

plans carried out under authorization conferred by 
Congress on the Commission by the merger legislation. This 
legislation in effect amended the charter of the street rail¬ 
way company and we are advised that the provisions of 
Section 331 of Chapter 11 of Title 5 of the District of Colum¬ 
bia Code, therefore, do not apply. 

We are, therefore, advising you that we are not required 
by law to remove the said track and must, therefore, refuse 
to comply with the Commission’s Order of June 23. 

Yours respectfully, 

' (Signed) E. D. MERRILL, 

i Vice President and General 

; Manager . 

EDM/AEU 
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Rule to Show Cause . 

Filed October 2—1936 i 


Upon consideration of the petition of the Commissioners 
of the District of Columbia and of the District of Columbia, 
a municipal corporation, filed herein, it is by the Ccjrnrt this 
2nd day of October, 1936, 

ORDERED: That the Capital Transit Company, a cor¬ 
poration, respondent, show cause, if any it have, on or be¬ 
fore the 19th day of October, 1936, why a writ of mandamus 
should not issue to it, commanding it, Capital Transit Com¬ 
pany, to take up and remove forthwith its track, conduit, 
rails, track structure, track special work, and track connec¬ 
tions from E Street, Northwest, Washington, D. CL and in¬ 
tersections between a point about 118 feet east of the east 
curb line of 14th Street, northwest, and extending eastward 
on E Street a distance of about 1,280 feet to the intersection 
of 11th Street and E Street, Northwest, including the curved 
westbound track special work in the northwest quadrant 
of the intersection of said 11th Street and E Street^ and the 
straight track connection of the eastbound track in said 
intersection, and to replace and restore promptly 
11 after such removal, at its own cost and expense, all 
pavement, surface and sub-surface, that m^y be de¬ 
stroyed or damaged by the removal of said track,! conduit, 
rails, track structure, track special work, and track connec¬ 
tions, or any part thereof, and to pay the costs of this suit; 
provided a copy of this order be served upon the respondent 
on or before the 5th day of October, 1936. 

ALFRED A WHEAT, 

Chief Justice 

Marshal’s Return 


Served a copy of the within rule on the within named 
Capital Transit Company a corporation by serving H D 
Compton Secretary & Treasurer of the said Corporation 
Personally 10-5-36 John B. Colpovs, U. S. Marshal, in and 
for the Dist. of Columbia By H S Coates, Deputy IT. S. Mar¬ 
shal K. 
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j Answer to Rule to Shoxv Cause and Petition . 

Filed October 19 1936 

********* 

Comes now Capital Transit Company, respondent herein, 
and for answer to the rule to show cause heretofore issued 
herein on October 2, 1936, as well as to the petition, says: 

1. It admits the averments of paragraph 1 of said peti¬ 
tion. 

2. It admits that it is a corporation incorporated under 
the provisions of Sub-chapter IV of Chapter XVIII of the 
Code of Laws for the District of Columbia and pursuant to 
an Act of Congress entitled 4 ‘An Act to Permit the Merger 
of Street Railway Corporations Operating in the District 
of Columbia, and for other purposes”, approved March 4, 

1925; that it holds a franchise to construct, maintain 
12 and operate a street railroad in E Street, N. W., and 
in other public streets in the District of Columbia, 
as averred in said petition; that at the time of the creation 
of the respondent, Capital Transit Company, as aforesaid, 
The Capital Traction Company and the Washington Rail¬ 
way & Electric Company were corporations operating and 
maintaining under franchise rights street railroads in the 
District of Columbia; that The Capital Traction Company 
and Washington Railway & Electric Company pursuant to 
Joint Resolution of Congress, approved January 14, 1933, 
as amended, and on or about December 1, 1933, conveyed 
to the respondent their transportation properties in the 
District of Columbia, together with their franchises to 
operate over the streets of the District of Columbia, in¬ 
cluding E Street, N. W. 

And answering further respondent says that: 

(a) Said Franchise was originally acquired by the Cap¬ 
ital, North 0 Street and South Washington Railway Com¬ 
pany (whose name was changed to The Belt Railway Com¬ 
pany by Act of Congress approved February 18, 1893) by 
Act of the Congress of the United States approved March 
3, 1875, Statutes 18, page 498. Said Act granted authority 
“to construct and lay down a single or double track rail¬ 
way with the necessary switches and turn outs, in the city 
of Washington, in the District of Columbia, through and 
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along the following streets and avenues: * * * south along 
Eleventh street west to E Street north; thence west along 
E street north to Fourteenth street west; * * * * 9 9 \ 

(b) By further Act of Congress approved February 3, 
1897, said Company was authorized to equip its lines with 
underground electric system. 

(c) Pursuant to further Act of Congress approved June 
24, 1898, all of the rights, privileges, franchises apd street 
railway properties of the said Company were acquired by 

the Anacostia & Potomac River Railroad (jompany 
13 and said underground electric system substantially 
as now existing was constructed and put intjo opera¬ 
tion in E Street between 11th and 14th Streets, N. W. 

(d) At the time of the conveyance to the respondent of 
the transportation properties and franchises as aforesaid, 
the said Washington Railway & Electric Company had, 
pursuant to Act of Congress approved June 5, 1-900, ac¬ 
quired all of the rights, franchises and street railway 
properties of the Anacostia & Potomac River feailroad 
Company as aforesaid. 

(e) Said franchises were not limited in duration and 
were not subject to repeal, alteration or amendment ex¬ 
cept, if at all, by further Act of the Congress of th$ United 
States. 

(f) Said franchises have never been revoked, repealed, 
surrendered or abandoned. 

But respondent denies that it is the successor (if jby “ suc¬ 
cessor’ 7 is meant corporate successor) of The Capital Trac¬ 
tion Company and the Washington Railway & Electric Com¬ 
pany as averred in said petition. 

3. Respondent admits the averments of paragraph 3. 

4. While respondent admits that the Public Utilities Com¬ 
mission ordered and directed the respondent to abandon its 
said street car tracks and street railroad operations over 
them and that respondent, pursuant to said orders! and for 
the effective period thereof, has temporarily abandoned or 
suspended said operations and that it did not take up or 
remove said tracks as averred in paragraph 4 j of said 
petition, it does not admit but expressly denies any aban¬ 
donment of, or intention to abandon, any of its franchise 
rights in or to its said tracks in E Street and also denies 
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that either the Public Utilities Commission or the Commis¬ 
sioners of the District of Columbia have any power or right 
to require or compel any such abandonment. 

And it further says that: 

14 (a) It merely temporarily abandoned or sus¬ 

pended, until further application to and order of the 
said Public Utilities Commission, street railway operations 
over said tracks; and 

(b) Said Public Utilities Commission has not ordered 
and could not lawfully order the abandonment of said fran¬ 
chise rights or the removal of said tracks. 

5. Respondent denies all the averments of paragraph 5 
of said petition, but if deemed material demands strict 
proof thereof. 

Generally, with respect to the averments of paragraph 5, 
respondent says that since the temporary abandonment or 
suspension of street railway service over said tracks re¬ 
spondent has maintained and will continue to maintain said 
tracks and conduit in a safe and proper condition and that 
the continued occupation of said E Street by, and the main¬ 
tenance of, its tracks and underground electric construc¬ 
tion therein do not constitute a trespass as averred in said 
petition, but on the contrary respondent avers that the 
tracks are lawfully there, subject to future use under its 
franchise rights on application to and order by the Public 
Utilities Commission. 

6. Respondent admits that the said tracks are its prop¬ 
erty as averred in paragraph 6 of said petition, but denies 
that it is legally obligated, and that it is its duty, to remove 
the same. And it also denies that it is its duty, upon the 
removal of said tracks, to replace and restore, at its own 
cost and expense or otherwise, the pavement destroyed or 
damaged by said removal. 

7. Respondent admits the averments of paragraph 7 of 
said petition, But answering further says: 

(a) The Commissioners of the District of Columbia have 
no legislative or other power, either expressly or by im¬ 
plication, granted them by the Congress of the United 
States or otherwise, to alter, amend, repeal, terminate or 
revoke said franchises or any of them, nor 
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15 (b) have the Commissioners of the District of 
Columbia any statutory or other authority, pbwer or 

right to order the removal of said tracks from said E Street 
or the discontinuance of their use. 

8. And answering generally, respondent says: 

(a) that from the facts shown it appears that the writ 
sought is not necessary; 

(b) that there is no showing of a clear legal rigbit in the 
petitioners to the performance of the acts demanded of the 
respondent; 

(c) that it does not appear that there is any specific legal 
duty upon the respondent to perform the acts demanded of 
it or that there is any breach of legal duty on its part. 

9. Respondent further says: 

(a) that petitioners are not entitled to the issuance of 
the writ of mandamus in anticipation of a breach! of any 
alleged duty on the part of the respondent as averred in said 
petition; 

(b) that there is no legal duty imposed upon the respon¬ 
dent by statute or otherwise to perform the acts demanded 
of it by the petitioners. 

WHEREFORE respondent having fully answered prays 
that the rule to show cause be discharged and the petition 
dismissed. 

CAPITAL TRANSIT COMPANY 
By E. D. MERRILL 

Vice-President . i 

i 

District of Columbia, ss: 

I, E. D. Merrill, being first duly sworn depose and say that 
I am Vice President of Capital Transit Company^ respon¬ 
dent herein; that I have read the foregoing answer of the 
Capital Transit Company and know the contents; thereof; 
that the facts therein stated upon my personal knowledge 
are true and those stated upon information and be- 

16 lief I believe to be true. 


E. D. MERRILL. 
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Subscribed and sworn to before me this 17th day of 
October, 1936. 

JOHN FLEMING 

(Seal) Notary Public , D. C. 

G THOMAS DUNLOP 
S R BOWEN 

GEORGE E HAMILTON— 

Attorneys for Respondent 


Traverse to Respondent’s Answer to Rule to Show Cause 

and Petition. 

\ Filed October 24 1936 

**#*####* 

Come now the petitioners and traverse the answer of re¬ 
spondent to the rule to show cause and the petition herein 
as follows: 

1. Petitioners deny subparagraph (f) of paragraph num¬ 
bered 2 of said answer, and particularly deny that respon¬ 
dent’s franchise to operate a street railway in E Street be¬ 
tween 11th and 14th Streets, Northwest, as alleged and de¬ 
scribed in subparagraphs (a) and (b) of said paragraph 
2 of said answer, has not been surrendered or abandoned. 

2. As to paragraph numbered 4 and subparagraph (a) 
of said paragraph 4, petitioners deny that the abandonment 
or suspension of street railway operations by respondent 
over its tracks in said E Street was or is temporary, and 
aver that respondent’s abandonment and suspension of such 
operations was and is complete and final. 

3. As to subparagraph (b) of paragraph numbered 4 of 

said answer, petitioners admit that the Public Utili- 
17 ties Commission has not ordered specifically the re¬ 
moval of said tracks from said E Street, but aver that 
the effect of its order, made a part of the petition, is to 
order the abandonment of street railway operations over 
the respondent’s tracks in E Street between the points al¬ 
leged in the said petition, and the consequent removal of 
such tracks. 

4. As to paragraph numbered 5 of the answer, petitioners 
deny that the respondent has maintained since the 1st day 
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of May, 1936, or will continue to maintain its tracks or con¬ 
duit in E Street between 14th Street and 11th Street, North¬ 
west, in a safe or proper condition, and deny that the con¬ 
tinued occupation of said E Street by said tracks| and con¬ 
duit or the maintenance of respondent’s tracks aiid under¬ 
ground electric construction in said street do not' and will 
not, constitute a trespass and nuisance, and deny that the 
respondent’s tracks now in said E Street, as described in 
the petition, are lawfully therein, and deny that: they are 
subject to future use by the respondent under its franchise 
rights or otherwise. 

5. As to subparagraph (b) of paragraph numbered 7 of 
said answer, petitioners deny that the Commissioners of 
the District of Columbia are without authority, power, or 
right to order the removal of said tracks from said E Street 
and a discontinuance of their use in said street, j and aver 
that because of the respondent’s abandonment of operations 
over said tracks, as alleged in the petition, the Commis¬ 
sioners of the District of Columbia have the j^ower and 
right to order such removal. 

WHEREFORE, petitioners pray that a writ of mandate 
issue as prayed for in their petition herein. 

MELVIN C. HAZEN 
PATRICK H. TANSEY 
in absence ! 

DAN L SULTAN, j 

Commissioners of tlie District 
of Columbia , Petitioners . 

ELWOOD H SEAL 
Corporation Counsel, D. C. 

VERNON E. WEST 
Principal Ass’t Corp. Counsel , D. C . 

HINMAN D. FOLSOM 
Special Ass’t. Corp. Counsel , D. C. 

Attorneys for Petitioners. 

18 District of Columbia, ss: 

Personally appears Melvin C. Hazen, who, lj>eing first 
duly sworn according to law, deposes and says that he is 
one of the Commissioners of the District of Columbia; that 
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he has read the foregoing traverse of said Commissioners 
and knows the contents thereof; that the facts therein stated 
upon his personal knowledge are true, and those stated upon 
information and belief he believes to be true. 

MELVIN C. HAZEN 

Subscribed and Sworn to before me this 24 th day of 
October, A. D., 1936. 

ADAM A. GIEBEL 

(Seal) Notary Public , D. C. 

Opinion of the Court or Findings of Fact and Conclusions 

of Law. 

Filed December 7 1936 

********* 

I take the word “abandonment’’ to be a word that indi¬ 
cates a finality. When a man abandons his wife he cannot 
say ‘ 1 I just temporarily abandoned her and later on I may 
change my mind and take her back. ’ ’ WTien a child is aban¬ 
doned by a parent it means that the parent has given up the 
child for good. When a man abandons his wife it means 
that he has given her up for good. And I say that when the 
Public Utilities Commission ordered these tracks aban¬ 
doned, and when the operation of a street railway on E 
Street from 11th Street to 14th Street was abandoned, the 
court takes it to mean a final abandonment of the operation 
of the street railway on E Street from 11th Street to 14th 
Street. I do not think I can give any other interpretation 
to that. 

19 If that be the proper construction to put upon that 
order of the Public Utilities Commission, then what 
follows? After that the Capital Transit Company stopped 
running its cars on E Street from 11th Street to 14th Street 
and took out the connecting rails at the 14th and E Streets 
end and at the 11th and E Streets end, so the tracks are 
not usuable for railway purposes at all at the present time. 
That shows an acquiescence and consent on the part of the 
railway company to the abandonment of the tracks on E 
Street from 11th Street to 14th Street for the purposes of 
operating a street railway on that street. 
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If that be the case, and that is the way it appeals to the 
Court, then what is to be done in regard to the tracks there ? 
There is nothing in the Merger Act that says expressly that 
when abandonment is ordered the Transit Company shall 
remove the tracks. In the opinion of the Court, however, 
by necessary implication that follows, because evep though 
Congress may have granted a franchise to this company or 
to its predecessors—a franchise to operate over that street 
—Congress has since then given to the Public Utilities Com¬ 
mission the power to take away the exercise of that fran¬ 
chise over that street. That exercise, that franchise having 
been taken away, in regard to E Street from 11th jStreet to 
14th Street, the Transit Company has its tracks in that 
street without any right to have them there, because it has 
no need to operate a street railway there. It has them 
there for no purpose, either now or in the future, so far as 
this Court is concerned. 

This Court holds that on that showing, in coming to that 
conclusion, the Municipality, having the authority and the 
right to have the street cleared of property belonging to 
others, has the right to say to the Capital Transit Company, 
“You must remove your property that is embedded in the 
street there.’’ 

The Court goes so far as to say that even though the 
tracks are in first class condition, nevertheless the 
20 municipal authority has the right to have those tracks 
removed from that street, because it is j admitted 
generally that a street paved smooth from curb to curb is 
better for the traffic generally and for the public generally 
than is a street that has even newly laid street railway tracks 
in it. ! 

The Court, from having taken a view of the street yester¬ 
day afternoon, and being able to use that with the consent 
of counsel on both sides, and from the evidence produced 
here in Court, finds, in case it might be necessary fbr the ap¬ 
pellate Court to know, that the tracks in E Street from 11th 
Street to 14th Street are in fairly good conditiop, and, so 
far as traffic is concerned, the Court would say thht they are 
in appreciably better condition for traffic than the track from 
9th Street to 11th Street on E Street. The Court further 
finds that there is somewhat more of a hazard—substan- 
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tially—in traveling in automobiles over a street that has 
car tracks in it made of iron or steel with a smooth surface 
than one that has not such car tracks in it. There is some 
additional hazard, because of the grooves of the tracks, that 
there would not be when traveling over a street that has a 
smooth cement or asphalt surface. 

The Court holds that this paragraph 331 of chapter 11 
of title V of the Code, entitled “ Corporations ’ ’, is not the 
one that is applicable to the situation that confronts the 
Court in this case. The Court is basing its decision upon 
the Public Utilities Acts and upon the Merger Act, and 
also upon the right that the municipality, through the Com¬ 
missioners, has to clear its streets of all possible property 
belonging to others that constitutes a hazard or trespass or 
nuisance to the public using such streets. 

In regard to the remedy, at the old common law 
21 there was the writ of mandamus, that was used to 
, compel a person, official, or public authority to do a 
ministerial duty. The writ was used for good purpose. It 
it unfortunate that the common law did not have more ex¬ 
pansion in it or that the judges did not have wider vision 
and extend some of those remedies that were known to the 
common law, so that courts of equity might never have 
come into existence. But it did not occur that way. The 
courts of equity came into existence, and then we had the 
injunction writ used by courts of equity, first to prohibit 
wrongs that common law did not remedy, and later the man¬ 
datory injunction to compel positive action where the com¬ 
mon law gave no relief. 

In the last century the writ of mandamus has been mod¬ 
ernized in the States where the common law and equity still 
exist side by side, and the writ of mandamus has been is¬ 
sued in a greater number of cases. It has been liberalized, 
so that in many cases it was a concurrent remedy of manda¬ 
tory injunction and equity. 

The authorities hold—I shall not bother to cite them, for 
they are well summarized in Corpus Juris in volume 38— 
that where a corporation, especially a quasi-public cor¬ 
poration, is bound by specific duty to do a thing, and if 
there is no other claim of adequate remedy and there is no 
discretion allowed to the corporation in the performance of 
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that duty, mandamus will lie. In the opinion of the Court, 
the facts set forth in the petition and as shown by the evi¬ 
dence here bring this case within the sphere of operation for 
a petition for writ of mandamus and the issuance of a wTit 
of mandamus. 

Of course, a demand is necessary on the part of the proper 
authority, and that demand, the Court holds, has been made 
in this case by the District Commissioners upon th$ Capital 
Transit Company. 

Even if the Court were of opinion that mandamus 
22 had not been sufficiently modernized or liberalized in 
the District of Columbia to make a proper remedy in 
this case, under the law and the rules of this Court this case 
could be transferred to the equity side of this Court by 
motion and order. In the opinion of this Court, the facts 
set forth in the petition and the facts and denials in the 
answer and the traverse, or reply, of a plaintiff would con¬ 
stitute pleadings substantially sufficient and adequate to 
have this case heard without any change whatsoever in the 
allegations of the petition and the allegations of the answer 
and the allegations of the traverse, or reply, to makq of them 
a bill in equity, an answer to a bill in equity, and a reply 
to a bill in equity. 

So, it would be doing practically a futile thing to order 
this case transferred to the equity side of the cohrt; and, 
of course, this Court has already indicated that it is of the 
opinion that mandamus is a proper remedy in this case and 
that the transfer of this case to the equity side of the court 
is not necessary. 

To summarize, the Court holds that there uqust be a 
specific legal duty to perform the act imposed, either in 
terms or by reasonable construction, and that there must 
be a breach of that duty. The Court holds that in this case 
there is a legal duty on the part of the Capital Transit Com¬ 
pany to remove these tracks from E Street between 11th 
Street and 14th Street and that there has been a breach of 
that duty; that proper demand has been made by the proper 
authority; that there is no discretion in the railway company 
with regard to this matter; that there is no other adequate 
remedy provided by law; and that, therefore, the writ should 
issue against the Capital Transit Company. 
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The Court will allow this opinion to be considered as its 
findings of fact and conclusions of law, if you wish 
23 that, but, of course, that is not necessary in a man¬ 
damus case. However, it may be included in the rec¬ 
ord for whatever benefit it may be, little, or much or none, to 
the appellate Court. In a law court it is not necessary, to 
make findings of fact or conclusions of law, so I think it 
might be well to have them in there for that purpose, should 
this case go to the appellate Court for decision. 

Signed in open Court this 7th day of December, 1936. 

DANIEL W. O’DONOGHUE 
Justice. 

To which findings of fact and conclusions of law, and each 
of them, respondent, the Capital Transit Company, by its 
attorney, excepts, and its exception is hereby granted and 
noted. 

DANIEL W. O’DONOGHUE 
Justice. 


Order and Judgment Granting Writ of Mandamus. 

Filed December 7 1936 

********* 

This cause having come on regularly to be heard before 
the Court, sitting without a jury, upon the petition for writ 
of mandamus and rule to show cause, the answer to rule to 
show cause and petition, and the traverse to the answer, and 
testimony having been presented, and the case having been 
argued and submitted to the Court, and the Court having 
heretofore rendered its opinion in favor of the petitioners, 
and having signed its findings of fact and conclusions of 
law herein, from which it appears that petitioners are en¬ 
titled to a writ of mandamus as prayed for in their peti¬ 
tion,— 

24 Wherefore, it is by the Court this 7th day of De¬ 
cember, 1936, 

ADJUDGED AND ORDERED, That the petition for 
mandamus filed herein be, and the same is hereby, sustained; 
and 
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IT IS FURTHER ADJUDGED AND ORDERED, That 
the writ of mandamus will forthwith issue out of the office 
of the Clerk of this Court, directed to the Capital Transit 
Company, respondent herein, commanding it, the Capital 
Transit Company, to remove forthwith its track, conduit, 
rails, track structure, track special work, and tilack connec¬ 
tions from E Street, Northwest, between ljLth Street, 
Northwest, and 14th Street, Northwest, and ftom the in¬ 
tersections between said 11th Street and 14th Street, all in 
the District of Columbia, and to replace dnd restore 
promptly after such removal all pavement, surface and sub¬ 
surface, that may be destroyed or damaged by the re¬ 
moval of said track, conduit, rails, track structure, track 
special work, and track connections, or any par|t thereof,— 
all at the cost and expense of respondent. 

It is further adjudged and ordered, That the j respondent 
pay the costs of this suit. 

DANIEL W. O’DONQGHUE 

Justice. 

From the foregoing order and judgment the respondent, 
by its attorney of record, in open Court, notes an appeal to 
the United States Court of Appeals for the j District of 
Columbia, whereupon the Court fixes the penalty of the 
undertaking for costs on appeal at $100, or, in Jieu thereof, 
a cash deposit of $50. 

DANIEL W. O’DON0GHUE 
Justice. 


25 Memoranda 

DECEMBER 7—1936. 

$50 deposit in lieu of Bond on Appeal. 


DECEMBER 28—1936. 
Bill of Exceptions—filed. 
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Assignment of Errors 

Filed February 8 1937 
* * * * * • * * # 

The Court erred: 

1. In refusing to consider the, or any, requests of the re¬ 
spondent for findings of fact and conclusions of law which 
were submitted in writing and offered to the Court in lieu 
of prayers for instructions to the jury which would have 
been submitted had there been a jury (the Court sitting as 
a jury) and in refusing to permit the same to be filed in 
the cause. 

2. In holding in effect that when the Public Utilities 
Commission ordered the use of the tracks in E Street herein 
under consideration abandoned and when the operation of 
street railway service over these tracks was discontinued by 
the Railway Company such order and such discontinuance 
constituted a final abandonment and intention on the part 
of the Railway Company to finally abandon the operation 
of railway services thereover. 

3. In failing to find that the mere order of the Public Util¬ 
ities Commission that the said tracks be abandoned, and the 
mere discontinuance of street railway service over said 
tracks and the taking out of the connecting rails at 14th and 
E Streets and at 11th and E Streets so that the tracks are 

not now useful for railway purposes, did not con- 
26 stitute evidence sufficient to prove the intention of 
the Company to permanently abandon said tracks 
and said service and its franchise right to maintain said 
tracks in the street. 

4. In failing to find that the petitioners have failed to 
sustain the burden of proving by clear and unequivocal evi¬ 
dence an intention on the part of the respondent to per¬ 
manently abandon the tracks, street railway service over 
them and the Company’s franchise right to maintain such 
tracks in the street. 

5. In holding that the mere disconnection of the rails at 
14th and E Streets and at 11th and E Streets so that said 
tracks are not now useful for railway purposes, and the ces¬ 
sation of the running of cars over them show an acquies¬ 
cence and consent on the part of the respondent Company to 
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the abadonment of the tracks for the purposes of Operating 
a street railway on that street. 

6. In holding that the abandonment order of the Public 
Utilities Commission necessarily implied an order to re¬ 
move the tracks. 

7. In holding that the provisions of the so-called Merger 
Act, authorizing the Public Utilities Commission to order 
reasonable abandonment of tracks and/or facilities, not 
only authorized the Commission to order the abandonment 
of the use of tracks for street railway purposes but author¬ 
ized said Commission to order the abandonment by the Com¬ 
pany of its franchises in the street and the removal of its 
tracks. 

8. In holding in effect that the Public Utilities Commis¬ 
sion in ordering the abandonment of the said Tjracks in¬ 
tended, and necessarily intended, to order their removal. 

9. In holding that because the respondent Company has 
no right at the present time to operate street railway ser¬ 
vice over the tracks in question by reason of the abandon¬ 
ment order of the Public Utilities Commission, i^s tracks 

in that street are there without any right in ^he Com- 
27 pany to have them there; because it has novf no need 
to operate a street railway there it has them there for 
no purpose either now or in the future so far as thd Court is 
concerned. 

10. In holding that the municipal authorities under the 
circumstances shown by the evidence in this cas^ had the 
authority to order the respondent Company to remove its 
tracks even though they had no express legislative Authority 
so to do. 

11. In holding that even though the tracks in qudstion are 
in first class condition the municipal authorities have the 
right to order them removed when not in use because a 
street paved smooth from curb to curb is better fjor traffic 
generally and for the public generally than is a stjreet that 
has even newly laid street railway tracks in it. 

12. In holding in effect that the mere presence jof street 
railway tracks in a street regardless of their condition con¬ 
stitutes a public nuisance. 

13. In holding in effect that the Public Utilities Act and 
the Merger Act and/or common law confer upon the Public 
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Utilities Commission and/or the Co mmi ssioners of the Dis¬ 
trict of Columbia the right to clear the streets of the tracks 
belonging to the respondent Company under the conditions 
shown by the evidence in this case. 

14. In holding that the facts as set forth in the petition 
and as shown by the evidence constitute proper and suf¬ 
ficient grounds for the issuance of a writ of mandamus. 

15. In holding that in this case there is shown a legal 
duty on the part of the respondent Company to remove its 
said tracks from E Street and that there has been a breach 
of that duty. 

16. In failing to hold that the said tracks in E Street 
having been there constructed and maintained by 

28 Virtue of the express authority of Congress, which 
authority has never been repealed, said tracks are 
rightfully and lawfully in the street and cannot constitute a 
nuisance per se. 

17. In failing to hold that if the tracks in question are in 
first class condition, or in such condition as not to constitute 
a nuisance in fact, the Court has no jurisdiction or author¬ 
ity either by mandamus or otherwise to order their re¬ 
moval. 

18. In failing to hold that the removal of said tracks is 
not necessary in order to correct any condition of dis-repair 
in said Street or tracks which may exist and that a writ 
of mandamus will therefore not issue for such purpose. 

19. In failing to hold that the writ of mandamus will not 
issue since there is a doubt as to the. necessary or pro¬ 
priety thereof and since it will operate inequitably and 
would be an excessive burden upon the respondent. 

20. In failing to hold that upon the whole evidence the 
finding of the Court should be for the respondent and the 
petition dismissed. 

21. In ordering the writ of mandamus to issue. 

22. In that the granting of the writ of mandamus com¬ 
pelling the respondent to remove its tracks and to repave the 
street area at its expense deprives the respondent of its 
property without due process of law and takes its property 
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for public use without just compensation in viplation of 
its rights under the Constitution of the United States. 

G THOMAS DUNLOP 
S R BOWEN 

per D 

GEOEGE E H AMILTON 
per D 

Attorneys for Respondent 


29 District Court of the United States for the 

District of Columbia j 

I 

Monday, February 9, 1937. 

Session resumed pursuant to adjournment, Hon. Daniel 
W. O’Donoghue, Justice, presiding. 

* * * * * • * * * 

i 

Come now the parties hereto by their respective attorneys 
of record, and thereupon, respondent by its attorneys sub¬ 
mits to the Court its Bill of Exceptions taken at the trial of 
this cause and prays that the same be signed afid made of 
record, nunc pro tunc, which is hereby accordingly done. 


Designation of Record . 

Filed February 8 1937 

# * # * # • « # # 

I 

Now comes the respondent, Capital Transit Company, the 
appellant in the above entitled cause and designates the 
parts of the record which it desires to have included in the 
Transcript, said parts being considered sufficient for the 
determination of the questions raised on appeal, kiamely: 

1. Rule to show cause dated October 2,1936. 

2. Petition for Mandamus filed 

I 

3. Answer to Rule to show cause and Petition filed Octo¬ 
ber 19,1936 

4. Traverse to respondent*s Answer to Rule to show cause 
and Petition filed October 24, 1936, 

5. Opinion of the Court or Findings of Fact and Con¬ 
clusions of Law filed December 7, 1936 
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6. Order and Judgment granting Writ of Madamus Filed 
December 7,1936. 

30 7. Memorandum of Notation of Appeal by the re¬ 

spondent in open Court on December 7,1936 and the 
fixing of a cost bond on appeal in the sum of $100.00 or 
$50.00 cash deposit in lieu thereof. 

8. Memorandum of $50.00 in cash deposited December 
7, 1936 with the clerk of the District Court of the United 
States for the District of Columbia in lieu of a cost bond on 
appeal and the perfection of the appeal. 

9. Assignment of Errors 

10. Bill of Exceptions 

11. This Designation of Record. 

G THOMAS DUNLOP 
S R BOWEN 

per D 

GEORGE E HAMILTON 
per D 

Attorneys for Respondent 

Service of the foregoing Designation of Record is 
acknowledged this 8th day of February, 1937. 

HINMAN D FOLSOM 

Attorney for Petitioners. 


31 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 30, both inclusive, 
to be a true and correct transcript of the record according to 
directions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 88074 at law. wherein Melvin 
C. Hazen, et al, Commissioners of the District of Columbia 
and District of Columbia, a Municipal Corporation, are 
Petitioners and Capital Transit Company, a Corporation, is 
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Respondent, as the same remains upon the files and of record 
in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 17th day of March, (1937. 

C. E. STEWART, 

(Seal) Clerk . j 

32 In the District Court of the United States for 

the District of Columbia. 

At Law No. 88,074 

Melvin C. Hazen, George E. Allen, and Dan I. Sultan, 
As Commissioners of the District of Columbia, District 

I 7 

Building, and District of Columbia, A Corporation, 
Petitioners 

v. 

Capital Transit Company, A Corporation, ^6th & M 

Streets, N. W., Respondent. 

Bill of Exceptions. j 

Be It Remembered that the above entitled cause came on 
for trial before Mr. Justice O’Donoghue on the 30th day of 
November, 1936, and in said cause the issues joined were 
tried without a jury, and the following proceedings were 
had: ! 

Evidence was adduced on behalf of the petitioners tend¬ 
ing to prove the averments of the petition that! the street 
railway tracks in E Street between 11th and 14th Streets, 
Northwest, constitute a nuisance and trespass, and also evi¬ 
dence was adduced by the respondent tending to prove that 
the said tracks do not constitute a nuisance or trespass in 
fact. | 

With respect to whether the abandonment of street rail¬ 
way service over the tracks in E Street betweefi 11th and 
14th Streets is temporary or permanent, the only] testimony 
or evidence, aside from the Orders Numbered 1346 and 1350 
of the Public Utilities Commission of the District] of Colum¬ 
bia, mentioned in the complaint and introduced in evidence 
as exhibits by the petitioners, and the map and pho- 

33 tographs introduced as exhibits and portraying 
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physical conditions of the tracks and adjoining street areas 
on E Street between 11th and 14th Streets, Northwest, was 
the testimony of witness Sager as follows: 

Fred A. Sager, a witness for the petitioners, testified that 
he is the Chief Engineer of the Public Utilities Commission 
of the District of Columbia, and has been since 1932; that 
E Street, Northwest, east of 14th Street, is a heavily trav¬ 
eled street, the travel being by automobiles, buses, and 
trucks; that there is no street car operation on said street 
between 11th and 14th Streets, and has been none since 
April 30, 1936; that the street car tracks under considera¬ 
tion in this case are what is known as underground trolley 
tracks; that there are two of such tracks, each with two 
wheel rails, the head of each rail being 1-5/8 to 2 inches 
wide; that each wheel rail is a grooved rail with a lip rolled 
integral with the rail, forming with the rail a groove for the 
flange of the wheel; that longitudinally along the center of 
each track are what is known as slot rails, so constructed 
that the plow or underground trolley can connect with the 
electrical conductors in the conduit below the track; that 
the plates forming the slot rails are each 2 to 2% inches 
wide on the street surface; that the opening between the 
plates is about % of an inch, and that the total width of slot 
rails and opening, lying horizontally in the street, is 5 or 6 
inches; that the track was constructed in 1898 or 1899; that 
it is an old type which has been superseded (but not on E 
Street) by a heavier type, more suitable to modern condi¬ 
tions ; that the street car service on E Street was discontin¬ 
ued April 30th, and that for five years prior to that date the 
service was light, being from 5 to 7 to 9 cars each way per 
day. Asked by counsel for the petitioners whether there is 
any street car travel on E Street between 11th and 14th 
Streets, he answered (Tr. 51) 

“There is no street car travel at present”. 

He further testified as follows: 

“Q. Have those tracks in E Street from Fourteenth to 
Eleventh been disconnected? “A. They have. 

“Q. Do you know when the disconnection was made? 

“A. I know that the service over these tracks was 
34 discontinued at the end of April—April 30, 1936”; 

that the tracks on E Street were totally and com¬ 
pletely disconnected from the 14th Street tracks and other 
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rails operated by the Company the night of May 6th; that 
the length of track taken up between the 14th Street con¬ 
nection and the present end of the unused track in E Street 
is in the neighborhood of 200 or 300 single feet bf track; 
and that the length of track disconnected from the present 
operating tracks of the Company on 11th Street is, for the 
north track, perhaps 4 or 5 feet from the outer curved rail; 
and that the total connecting track removed in the discon¬ 
nection at the 11th Street end was about 25 feet. 

He further testified that the special steel crossing con¬ 
struction which was in Pennsylvania Avenue ea^t of 14th 
Street where the tracks led westerly from E Street and 
turned southwesterly across Pennsylvania Avenue and con¬ 
nected with the 14th Street track was removed May 6, 1936; 
that the tracks removed at this point were curyed track 
and crossing; that before removal this track, after crossing 
the Pennsylvania Avenue track, connected with the north 
and south bound 14th Street tracks south of Pennsylvania 
Avenue; it involved the removal of special work, the cross¬ 
ing of the track in question on Pennsylvania AVenue, but 
all of the switches which were used to connect thi$ E Street 
track with 14th Street were not removed; part of! them are 
still in the 14th Street track but all connecting rail to the 
14th Street track has been removed (Tr. 58, 59). This re¬ 
moval was done by the construction forces of the Capital 
Transit Company, and it required a gang of 22 men about 
three days. At 11th Street where the 11th Street track 
formerly connected by switches with the E Street tracks, 
the switches were removed and a certain amount cjf connect¬ 
ing track and the switches were replaced with pl^in curved 
track; that these removals were in connection with the re¬ 
routing of cars pursuant to orders of the Public 
Utilities Commission under the Merger Acte that is 
the rerouting of cars straight down 14th Street to 
points below Pennsylvania Avenue (Tr. 60) and the 
turning of them east into Pennsylvania Avenue at 
14th Street; that as an incident to that rerouting it 
35 was necessary to take out the crossing and put in the 
switches; that that portion of the E Street track 
crossing Pennsylvania Avenue and connecting with the 14th 
Street track south of Pennsylvania Avenue was removed in 
connection with and as a necessary incident to the t akin g 
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out of the crossing and the building of the curved track 
from 14th Street east into Pennsylvania Avenue for the 
purpose of accommodating that rerouting (Tr. 69), the use 
of the E Street track from 11th to 14th Street for street 
railway service having been ordered abandoned by the 
Public Utilities Commission (Tr. 68); that the removal of 
the connecting rail incident to this rerouting change was 
necessary because there was some slight change in grade 
and the track had to be removed back to such a distance that 
a proper grade of paving outside the rail could be laid (Tr. 
69); that the switches at 11th and E Streets were not taken 
out altogether because of the rerouting but because they 
were vforn out and needed to be replaced and that since 
they were not needed they were not replaced (Tr. 69). 

The witness was asked by counsel for the petitioners as 
to the cost of removal of the connection at 14th Street as 
compared with the cost of replacement of such connections 
so that the operation over the E Street tracks would be the 
same as prior to the disconnection, counsel for the peti¬ 
tioners explaining to the Court that: 

“the pleadings show that the defendant contends that the 
disconnection is only a temporary one” (Tr. 74) 

To which the witness replied that it would cost in the neigh¬ 
borhood of $16,000 to $18,000 to install the switches that 
were removed at the intersection of 11th and E Streets, to¬ 
gether with connecting track; and somewhere in the neigh¬ 
borhood of from $35,000 to $40,000 to install a similar con¬ 
nection of existing tracks in E Street near 14th, with 14th 
Street south. 

The witness also testified (Tr. 75, 76) that it would be 
practically impossible to restore the E Street tracks at the 
location where they originally were, that is over the tracks 
that are now there at 14th Street and Pennsylvania, “but 
you can devise other connection”. 

John F. Hoover, a witness on behalf of petitioners, testi¬ 
fied that he prepared, on the date shown thereon, the 
36 map introduced as Petitioners’ Exhibit No. 3, and 
that it is self-explanatory and portrays the condi¬ 
tions existing on the date shown on the exhibit. 

Joseph C. Elbert, a witness on behalf of petitionwrs, tes¬ 
tified that he personally took the photographs in evidence as 
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Petitioners’ Exhibits Nos. 4, 5, 6, 7, 8, and 9, and; that they 
correctly portray the conditions of the E Street track men¬ 
tioned in the petition herein on the date shown On the ex¬ 
hibits. 

Petitioners introduced in evidence, as Petitioners’ Ex¬ 
hibits 1 and 2, orders of the Public Utilities Commission 
No. 1346, dated March 21, 1935, and No. 1350, d^ted April 
4,1935, in Formal Case No. 250, being the orders mentioned 
in paragraph numbered 4 of the petition for mandamus. 
These orders were issued in the proceeding for the rerout¬ 
ing, abandonment, and consolidation of street railway op¬ 
erations and lines under and authorized by the Merger Act. 
The material parts of these orders, so far as this case is 
concerned, read as follows: 

Order No. 1346 

\ 

“It is ordered: 

“Section 1. That the Capital Transit Co. be, and it is 
hereby authorized and directed to abandon; 

* * • • * * # # 

“E. Double tracks in E Street and continuation thereof 
in the intersection of Fourteenth Street and Pennsylvania 
Avenue, between the west curb line of Eleventh Street and 
Fourteenth Street, including special track work connected 

thereto in Pennsylvania Avenue and in Fourteenth Street.” 

! 

Order No. 1350 | 

“It is ordered: 

“Section 1. That the Capital Transit Co., bej and it is 
hereby, authorized and directed to abandon (a) double 
track crossing in the intersection of Ninth Street^ K Street 
and New York Avenue, N. W., and (b) special vfork in the 
intersection of Eleventh and E Streets, N. W.,j including 
switch connections in Eleventh Street and in E Street and 
connecting track in E Street between the special work and 
the west cutb line of Eleventh Street.” 

37 Herbert C. Whitehurst, a witness called on behalf 
of the petitioners, testified, that he is the Director of 
the Highway Department of the District of Columbia, and 
has been since 1928, in which capacity it is his duty to take 
care of pavement installations, pavement improvements, 
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and also repairs around street railway tracks; that his du¬ 
ties keep him in constant contact with conditions of the 
tracks of the Capital Transit Company over the City; that 
he knows the condition of pavements and the effect of tracks 
on pavements, and the conditions surrounding the track in 
dispute in this case; that he has observed it dozens of times 
during the past year and passes over part of it nearly every 
day; that he has had occasion to study the effect on traffic 
of the track as it now exists; that there are several broken 
places in the pavement along the rails, principally in the in¬ 
tersections of 11th and 13th Streets, and in other sections 
of the track, that are open to such an extent as to allow the 
admission of water into the sub-grade or the foundation; 
that broken places along the rail, dependent upon the ex¬ 
tent of the break and the width of the break, are potential 
hazards to automobile tires, depending on the size of them; 
that the effect upon automobiles is to cause a sudden thrust 
of the wheel in the driver’s hands if the wheel is caught in 
the broken places; that there is a groove in the rail, which 
to an extent is liable to effect the same thrust to the driver 
of a car if he gets caught in it, thus causing a moving of the 
steering wheel, and that this applies to the E Street rail; 
that the presence of car tracks and slot-rail are potential 
hazards to skidding in wet weather, particularly when there 
is ice on the street, and also when it is raining; that in win¬ 
ter when skid chains are on automobiles occasionally there 
is trouble due to the catching of the chains in the slot-rail 
opening, and that this effects a tie-up in traffic; that the 
links of chains get broken in the rail and are likely to be 
caught in the wheels of the cars as well; that the condition 
of the track on E Street would bring about the skidding 
and tving-up mentioned, depending upon its condition; that 
the size of the tires has to do with the skidding, there being 
more danger with a small tire than with a large one; that 
in wet and slippery weather the danger of skidding 
38 is greater on streets with tracks on them than on 
streets without tracks; that skidding on a metal sur¬ 
face when it is wet, or in snowy weather, will create much 
more danger than on a street surface; that in his opinion 
the tracks as they exist on E Street increase the traffic haz¬ 
ards in the ways stated ;that he has seen automobiles skid 
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on tracks, in fact, has personally experienced it, but he does 
not recall anything of that kind with respect to this Street 
(E Street); that where there is a slot or T-rail anywhere in 
the City there is a likelihood of skidding and it increases the 
hazards of safety; that he has observed the effect of tracks 
on pedestrian traffic, and the result on such trac]t would be 
the same as to slipperiness; that there are holes ip the pave¬ 
ment near the track in dispute, and where they are large 
enough to catch a wheel it may cause the turning of a steer¬ 
ing wheel that would divert the course of a car; that he 
knows of at least one such hole in the E Street track; that 
pedestrian traffic is affected by smaller depressions or 
breaks in the pavement than automobile traffic; Witness 
Whitehurst testified further that with respect to the track 
in question the profile of the track is not in bad condition 
(Tr. 92), except at intersections of 12th and 13jth Streets, 
which is evidenced by patches put in at that point, and 
which go over the top of the rail in order to make the proper 
junctions with the adjoining pavements; that the track is 
somewhat below the adjoining pavement in places; it varies 
in places half an inch below and it would be hai^d to deter¬ 
mine where these patches have been put in as to yrhat depth 
there was of the rail below the adjoining street surface 
without taking the parch out and taking an actual elevation 
(Tr. 97). At the street intersection where the traffic goes 
across if the intersection is not perfectly smooth in the car 
track the load will cause a breakdown of j the adja¬ 
cent pavement as well as the paving within the jtrack area 
(Tr. 98). The older tracks were constructed with the slot 
rail slightly raised above the wheel rails; and|also there 
was in use at the time these tracks were constructed a prac¬ 
tice of raising the ground in the dummy space itself be¬ 
tween the two tracks. Of course when that is done it cre¬ 
ates a very rought crossing, and the impact load across 
these corssings is quite severe. These conditions did 
39 exist at 12th and 13th Streets, but a good deal of that 
has been taken out by the continual pounding (Tr. 
92); that the tracks between 13th and 14th Streets are wavy 
and undulating, but this condition is not so noticeable be¬ 
tween 11th and 13th Streets; that the problem in making 
any pavement structure is to keep water out <\f the sub- 
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grade, because if water gets into the sub-grade it causes a 
gradual undermining thereof with the resultant breaking 
down of the base; that it also causes the breaking away of 
the asphalt if water seeps in between the asphalt and the 
base, which permits alternate freezing and thawing in win¬ 
ter weather, which in turn breaks it loose when it is in a 
brittle state; that the presence of car tracks in a street is 
itself another source of entrance of water into pavement 
structures; that it is essential that repairs along street rail¬ 
way tracks be maintained at a high degree in order to pre¬ 
vent water from getting in and causing more rapid deteri¬ 
oration of the adjoining roadway paving; that this applies to 
E Street as well as generally; that the existence of tracks 
and the seeping of water undermine the base of the road¬ 
way beyond the tracks setting up a gradual deterioration 
resulting in the breaking down of the base, which means a 
shorter life to the pavement and more repairs; that the 
history of pavements will plainly indicate that there is a 
shorter life to a roadway surface in street car streets that 
in streets without street car tracks in them; that there are 
quite a few instances in E Street where water enters the 
sub-structure and also the base; that the effects described 
with respect to these matters are progressive; that the ex¬ 
istence of the tracks in E Street, with the consequent condi¬ 
tions described, affect the cost to the District of Columbia 
for the maintenance of roadway and pavement in E Street; 
that the map introduced by witness Hoover on behalf of the 
petitioners shows instances of lateral cracks radiating in a 
fan shape from the rail caused by the tracks; that where 
the cracks start at the rail and radiate from a broken place, 
it is unmistakable evidence that the cracks were caused by 
the breakdown at the rail and have been aggravated from 
water getting into the sub-grade. In other cases there are 
cracks all the way across the roadway. Some of these in¬ 
stances were caused by expansion-joint cracks. In such 
cases where the cracks go straight across the road- 
40 way they are due to the expansion and contraction 
of the pavement base and the presence of the car 
track in the street has no bearing on that whatsoever; (Tr. 
96, 97) that there are four or five places in the track be¬ 
tween 14th and 11th Streets where the rails are above the 
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adjacent pavement (Tr. 98), and that there are portions of 
the dummy space in the tracks between 13th and 14th 
Streets which hold water which will not drain bff of the 
street; and that there are two or three places in the track, 
longitudinally, where the rails are below the pavement; 
that where the track is above the pavement the wheels of 
automobiles running along the edge of it are liable to catch 
if the driver attempts to turn; that where the track is below 
the pavement the same conditions exist if the driver were 
on the track; that the existence of tracks on a street affects 
the drainage in the area where the tracks exibt; that if 
there is enough dirt or debris getting into the tube under 
the slot rail the tendency would be to prevent a certain 
amount of water in the tube from reaching the sewer; and 
that this water, if allowed to remain, would become stag¬ 
nant and create an unsanitary condition, but he does not 
recall anything of that kind with respect to this Street (E 
Street); that this tube in E Street was cleaned by the Capi¬ 
tal Transit Company about 10 days before the tearing of 
this cause. The witness Whitehurst testified oh cross-ex¬ 
amination that the street railway tracks in E Street be¬ 
tween 13th and 14th Streets are paved with shebt asphalt 
and between 11th and 13th Streets with Scoria-block; that 
it is perfectly possible to maintain in repair tfacks in a 
street where the tracks are not being used as w^ll as in a 
street where they are being used (Tr. 103); that the road¬ 
way on the sides of the tracks as well as between |the tracks 
in E Street from 11th to 14th Streets as compared with 
other street pavements in the City is in average condition 
(Tr. 108); that the car track area between 13th and 14th 
Streets is below average and that between 11th abd 13th 
Streets, with the temporary repairs which coiild be, of 
course, converted to permanent repairs, is average (Tr. 
109); That E Street between 11th and 13th Streets is not 
on his schedule for repaving; that the roadway is in good 
condition in that section; that the roadway outside of the 
car track area is smoother than inside the! car track 
41 area was because one has been recently patched (Tr. 

Ill); that there are patches in a great mahy streets 
made of permanent material; that this is a temporary re¬ 
pair ; that it is not the practice to take up a street surface 
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and relay it because there are patches in it; that the prac¬ 
tice of his department is to repair with sheet asphalt, if 
there is sheet asphalt pavement and with concrete if there 
is concrete pavement and with asphalt and concrete if there 
is asphalt and concrete pavement; that wherever there is a 
break in the surface of the street whether car tracks are 
there or not it is repaired with a patch; as to the area be¬ 
tween 11th and 13th Streets it needs in several instances 
repair, at the present time, that is to the street pavement 
surface in the car track area (Tr. 112) And the following- 
occurred : 

“Q. But you do not think that that has gone to such an 
extent that it cannot be repaired, and properly repaired? 
A. It can be repaired’ 7 Tr. 113) 

Whereupon there were introduced in evidence a series of 
photographs of the section of E Street in question, identi¬ 
fied as defendant’s exhibits numbers 1, 2, 3, 4, 5, 6, 7, 8, and 
9; and petitioners 7 exhibit numbers 4, 5, 6, 7, 8, and 9, which 
are made a part hereof by reference. 

WTiereupon the following took place (Tr. 115) 

“Q. Would you say that there is any difference between 
the hazard of skidding on rails in E Street and the hazard 
anywhere else? A. No, I can’t say that I would except 
where there are some T-rail sections, perhaps. 

“Q. Would you say that there is any difference in the 
hazard of skidding on the rails in E Street between Elev¬ 
enth and Fourteenth Streets, which are here under consid¬ 
eration, and the hazard of skidding on the rails in Connec¬ 
ticut Avenue crossing Klingle Bridge? A. No, I wouldn’t 
say that there is any difference. 

“Q. Wlien you repaved Connecticut Avenue and the 
tracks were taken out of Connecticut Avenue, and that 
street was completely repaved, you left the rails in across 
Klingle Bridge and for about a block on each side ? A. For 
a very good reason. 

42 “Q. Well, what was that reason? A. Didn’t have 

sufficient money to do it all. 

“Q. Then, it is entirely a matter of money? A. Yes, it 
was highly desirable and we advocated taking the rails out 
of that short section on Connecticut Avenue, but there were 
not sufficient funds available to do that whole job and com- 
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plete Chevy Chase Circle, which we were very desirous 
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of 


doing. 

“Q. Those rails that are left in Connecticut Ayenue are 
not in Scoria block pavement, are they? A. Thejjr are not, 


they are in concrete and sheet asphalt. 


* # * * * * * \ * 

“Q. They are in a very smooth surface, are jthey not? 
A. The asphalt section is smooth. Some of the grooves 
have been filled up partially with sheet asphalt in order to 
make them safer, and in the concrete sections, wljiere there 
was a T-rail, we filled up the groove that was th^re in the 
concrete, with asphalt, in order to remove the hazard from 
the groove made by the concrete pavement.’’ 

Whereupon two photographs of the section of Connecti¬ 
cut Avenue in the neighborhood of Klingle Bridge above 
referred to were introduced in evidence as defendant’s ex¬ 
hibits numbers 10 and 11. 

The witness also testified (Tr. 119) that the groove rail 
construction such as is in E Street is better construction for 
city pavement than the T-rail construction, som^ of which 
appears in the photographs of Connecticut Avenue in the 
neighborhood of Klingle Bridge above referred to; that in 
order to remove the hazard in that Klingle Bridge section 
the Highway Department of the District of Columbia filled 
this groove so as to make the pavement flush but jit still has 
projecting above the pavement or flush with the pavement 
surface, the old T-rail (Tr. 120); that in going t<j> lunch he 
has an opportunity to see this section of E Street practi¬ 
cally every day (Tr. 88); that he has seen automobiles skid 
on tracks and has experienced it but has never $een them 
skid between 11th and 14th Streets on E Street |(Tr. 122) 
Edmund P. G-oucher, Engineer of Way for Capital 
43 Transit Company, a witness introduced by the Com¬ 
pany, testified (Tr. 127) that while the Company has 
no cut-and-dried schedule for cleaning the tubesj they are 
cleaned when they need it which usually amounts to once 
every 9 or 10 months on the so-called shallow tubej construc¬ 
tion which is the type in E Street but they havje a great 
many tracks that will go 2 to 2% years; the accumulation 
of dirt depending upon the width of the street; that the tube 
in E Street was cleaned in February 1936 because the en- 
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tire track was completely filled with snow which caused sus¬ 
pension of street railway operations and it had to he 
cleaned out thoroughly; that under normal conditions it 
would not have been cleaned again prior to July 1937, but it 
was cleaned November 20th and it was found in very good 
condition—exceptionally clean and free from dirt; that 
there were only 2 truck loads removed whereas under nor¬ 
mal conditions there would have been more than 20 truck 
loads; that this latter cleaning was done at the request of 
counsel for the Company after this cause was filed in order 
to see what was the condition of the tube. 

At the close of all the evidence and after the Court had 
announced that he had, as agreed to by the parties, viewed 
the conditions on E Street, between 9th and 14th Street, 
the respondent, in lieu of prayers for instructions to the 
jury which would have been submitted had there been a 
jury, in writing requested the Court to make certain con¬ 
clusions of law and findings of fact. 

But the Court refused to consider said requests or to per¬ 
mit them to be filed in the cause, to which refusal and ruling 
of the Court the respondent then and there excepted (Ex¬ 
ception No. 1) upon the ground that, the Court hearing the 
case without a jury but sitting as a jury, the respondent 
was entitled to have the Court rule upon and declare the 
rules of law applicable to the issues to be tried in order that 
the respondent might know the views or rulings of the 
Court upon the various questions of law involved in said 
issues as propounded by the respondent and to note its ex¬ 
ceptions to such rulings of the Court with respect thereto 
as it might be advised. 

Whereupon the Court allowed said exception and noted 
the same upon its minutes. 

44 Whereupon counsel for the respective parties hav¬ 
ing submitted oral argument the Court delivered and 
signed the opinion and findings of fact and conclusions of 
law as filed and shown in the record, to the following parts 
of which the respondent excepted, as stated below: 

“I take the word ‘abandonment’ to be a word that indi¬ 
cates a finality. Wlien a man abandons his wife he cannot 
say ‘I just temporarily abandoned her and later on I may 
change my mind and take her back’. When a child is 
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abandoned by a parent it means that the parent has given 
up the child for good. When a man abandons hi? wife it 
means that he has given her up for good. And I say that 
when the Public Utilities Commission ordered tho?e tracks 
abandoned, and when the operation of a street railway on 
E Street from 11th Street to 14th Street was abandoned, 
the court takes it to mean a final abandonment of the opera¬ 
tion of the street railway on E Street from 11th to 14th 
Street. I do not think I can give any other interpretation 
to that”. 


To which ruling of the Courr the respondent then and 
there excepted (Exception No. 2) upon the ground! that the 
order of the Public Utilities Commission with respect to 
the abandonment of said tracks, which was made hnd could 
only have been legally made pursuant to the provisions of 
Section 11 of the Joint Resolution of Congress, approved 
January 14,1933, known as the Merger Act, did hot neces¬ 
sarily mean and could not legally have meant the final 
abandonment of the operation of the street railway in E 


Street from 11th to 14th Streets, but that on the contrary 
under the provisions of its Congressional franchise the re¬ 
spondent had a right to resume such street railway opera¬ 
tions when and if upon its application to the Publicj Utilities 
Commission the said Commission should so order, j 


Whereupon the Court allowed said exception and noted 


the same upon its minutes. 


And the Court further found: 

45 “If that be the proper construction to put upon 
that order of the Public Utilities Commission, then 
what follows? After that the Capital Transit Company 


stopped running its cars on E Street from 11th Street to 
14th Street and took out the connecting rails at the 14th 
and E Streets end and at the 11th and E Street end, so the 


tracks are not usable for railway purposes at the present 
time. That shows an acquiescence and consent on the part 
of the railway company to the abandonment of the tracks 
on E Street from 11th Street to 14th Street for the purposes 
of operating a street railway on that street”. 

To which ruling of the Court the respondent j:hen and 
there excepted (Exception No. 3) upon the ground |that said 
acquiescence in the said order of the Public Utilities Com- 
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mission does not legally constitute an acquiescence and con¬ 
sent on the part of the respondent to the permanent aban¬ 
donment of said tracks in E Street for the purposes of op¬ 
erating a street railway on that Street; and also upon the 
ground that there was not sufficient evidence of a clear and 
unequivocal intent on the part of the respondent to aban¬ 
don said tracks or permanently abandon the right to op¬ 
erate street cars in E Street over them to justify the find¬ 
ing of the Court. 

Whereupon the Court allowed said exception and noted 
the same upon its minutes. 

And the Court further found: 

“If that be the case, and that is the way it appears to the 
Court, then what is to be done in regard to the tracks 
46 there ? There is nothing in the Merger Act that says 

expressly that when abandonment is ordered the 
Transit Company shall remove the tracks. In the opinion 
of the Court, however, by necessary implication that fol¬ 
lows, because even though Congress may have granted a 
franchise to this company or to its predecessors—a fran¬ 
chise to operate over that street—Congress has since then 
given to the Public Utilities Commission the power to take 
away the exercise of that franchise over that street”. 

To which ruling of the Court the respondent then and 
there excepted (Exception No. 4) upon the ground that 
there is no implied authority in the Public Utilities Com¬ 
mission to order the removal of said tracks from the street 
in the absence of express statutory authority therefor. 
Whereupon the Court allowed said exception and noted the 
same upon its minutes. 

And the Court further found: 

“That exercise, that franchise having been taken away, 
in regard to E Street from 11th Street to 14th Street, the 
Transit Company has it tracks in that street without any 
right to have them there, because it has no need to operate a 
street railway there. It has them there for no purpose, 
either now or in the future, so far as this Court is con¬ 
cerned.”. 

To which ruling of the Court the respondent then and 
there excepted (Exception No. 5) upon the ground that the 
Public Utilities Commission having jurisdiction over the 
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respondent only with respect to its service as a common 
carrier of passengers has no jurisdiction with respect to 
tracks which may be in the streets over which (pursuant to 
their orders) no such service is rendered, and! because 
neither the Public Utilities Commission nor the ; Commis¬ 
sioners of the District of Columbia have any authority leg¬ 
islative or otherwise to revoke the express legislative fran¬ 
chise right of the respondent to construct and maintain its 
said tracks in said street, or to order the removal thereof. 
Whereupon the Court allowed said exception ajnd noted 
the same upon its minutes. 

And the Court further found: 

“This Court holds that on that showing, in cioming to 
that conclusion, the Municipality, having the author- 
47 ity and the right to have the street cleared of prop¬ 
erty belonging to others, has the right to ^ay to the 
Capital Transit Company, ‘You must remove ybur prop¬ 
erty that is embedded in the street there”. 

To which ruling of the Court the respondent then and 
there excepted (Exception No. 6) upon the grounjd that the 
Municipality as represented by the Commissioners of the 
District of Columbia, in the absence of express legislative 
authority, has no implied or common law right to order the 
removal of said tracks. Whereupon the Court allowed said 
exception and noted the same upon its minutes, j 

And the Court further found: 

I 

“The Court goes so far as to say that even though the 
tracks are in first class condition, nevertheless the munici¬ 
pal authority has the right to have those tracks removed 
from that street, because it is admitted generally that a 
street paved smooth from curb to curb is better for the 
traffic generally and for the public generally than 1 is a street 
that has even newly laid street railway tracks in it.” 

To which ruling of the Court the respondent then and 
there excepted (Exception No. 7) upon the ground that said 
ruling of the Court was to the effect that the mere presence 
of the said tracks in the street regardless of their condition 
constitutes a nuisance per se and because the legal condi¬ 
tions under which said tracks now remain in said street do 
not constitute a nuisance as a matter of law. Whereupon 
the Court allowed said exception and noted the same upon 
its minutes. 
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And the Court further found: 

‘ ‘ The Court, from having taken a view of the street yes¬ 
terday afternoon, and being able to use that with the con¬ 
sent of counsel on both sides, and from the evidence pro¬ 
duced here in Court, finds, in case it might be necessary for 
the appellate Court to know, that the tracks in E Street 
from 11th Street to 14th Street are in fairly good condition, 
and, so far as traffic is concerned, the Court would say that 
they are in appreciably better condition for traffic than the 
tracks from 9th Street to 11th Street on E Street. The 
Court further finds that there is somewhat more of a haz¬ 
ard—substantially—in traveling in automobiles over 
48 a street that has car tracks in it made of iron or steel 
i with a smooth surface than one that has not such car 
tracks in it. There is some additional hazard, because of 
the grooves of the tracks, that there would not be when 
traveling over a street that has a smooth cement or asphalt 
surface. 7 7 

To which ruling of the Court the respondent then and 
there excepted (Exception No. 8) upon the ground that if 
by such finding the Court intends to rule or imply that the 
mere presence of tracks in the street under the legal condi¬ 
tions obtaining in this case constitutes a nuisance per se, 
then such finding and conclusion is not justified by the legal 
situation with respect to the present presence of said tracks 
in the street. Whereupon the Court allowed exception and 
noted the same upon its minutes. 

And the Court further found: 

“The Court holds that this paragraph 331 of chapter 11 
of title Y of the Code, entitled ‘Corporations’, is not the one 
that is applicable to the situation that confronts the Court 
in this case. 7 7 

And the Court further found: 

“The Court is basing its decision upon the Public Utili¬ 
ties Acts and upon the Merger Act, and also upon the right 
that the municipality, through the Commissioners, has to 
clear its streets of all possible property belonging to others 
that constitutes a hazard or trespass or nuisance to the 
public using such streets. 7 7 

To which ruling of the Court the respondent then and 
there excepted (Exception No. 9) upon the ground that 
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neither the said Public Utilities Act nor the Merger Act nor 
the common law give to the Commissioners of the district 
of Columbia any authority to order the removal pf said 
tracks; and because, for the reasons hereinbefore cited, the 
presence of said tracks in the street does not constitute a 
trespass or nuisance as a matter of law. Whereupon the 
Court allowed said exception and noted the same ppon its 
minutes. 

And the Court further found: 

“In regard to the remedy, at the old common law there 
was the writ of mandamus, that was used to compel a 
49 person, official or public authority to do a ministerial 
duty. The writ was used for good purpose^. It is 
unfortunate that the common law did not have morel expan¬ 
sion in it or that the judges did not have wider vision and 
extend some of those remedies that were known to the com¬ 
mon law, so that courts of equity might never have come 
into existence. But it did not occur that way. The courts 
of equity came into existence, and then we had the injunc¬ 
tion writ used by courts of equity, first to prohibit prongs 
that common law did not remedy, and later the mandatory 
injunction, to compel positive action where the common law 
gave no relief. 

4 6 In the last century the writ of mandamus has bepn mod¬ 
ernized in the States where the common law and equity 
still exist side by side, and the writ of mandamus has been 
issued in a greater number of cases. It has been liberalized, 
so that in many cases it was a concurrent remedy pf man¬ 
datory injunction and equity. 

“The authorities hold—I shall not bother to citp them, 
for they are well summarized in Corpus Juris in volume 38 
—that where a corporation, especially a quasi-public cor¬ 
poration, is bound by specific duty to do a thing, and if there 
is no other claim of adequate remedy and there is no discre¬ 
tion allowed to the corporation in the performance of that 
duty, mandamus will lie. In the opinion of the Court, the 
facts set forth in the petition and as shown by the evidence 
here bring this case within the sphere of operation for a 
petition for writ of mandamus and the issuance of a writ of 
j mandamus.” ’ j 

To which ruling of the Court the respondent tl^en and 
there excepted (Exception No. 10) upon the groupd that 
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I 


there is no showing in this case of any specific duty imposed 
by law upon this respondent to remove its said tracks. 
Whereupon the Court allowed said exception and noted the 
same upon its minutes. 

And the Court further found: 

“Of course, a demand is necessary on the part of the 
proper authority, and that demand, the Court holds, has 
been made in this case by the District Commissioners upon 
the Capital Transit Company 
50 “Even if the Court were of opinion that manda¬ 
mus had not been sufficiently modernized or liber¬ 
alized in the District of Columbia to make a proper remedy 
in this case, under the law and the rules of this Court this 
case could be transferred to the equity side of this Court 
by motion and order. In the Opinion of this Court, the 
facts set forth in the petition and the facts and denials in 
the answer and the traverse, or reply, of a plaintiff would 
constitute pleadings substantially sufficient and adequate to 
have this case heard without any change whatsoever in the 
allegations of the petition and the allegations of the answer 
and the allegations of the traverse, or reply, to make of 
them a bill in equity, an answer to a bill in equity, and a 
reply to a bill in equity. 

“So, it would be doing practically a futile thing to order 
this case transferred to the equity side of the court; and, of 
course, this Court has already indicated that it is of the 
opinion that mandamus is a proper remedy in this case and 
that the transfer of this case to the equity side of the court 
is not necessary.’’ 

And the Court further found: 

“To summarize, the Court holds that there must be a 
specific legal duty to perform the act imposed, either in 
terms or by reasonable construction, and that there must be 
a breach of that duty. The Court holds that in this case 
there is a legal duty on the part of the Capital Transit Com¬ 
pany to remove these tracks from E street between 11th 
Street and 14th Street and that there has been a breach of 
that duty; that proper demand has been made by the proper 
authority; that there is no discretion in the railway com¬ 
pany with regard to this matter; that there is no other ade¬ 
quate remedy provided by law; and that, therefore, the 
writ should issue against the Capital Transit Company.” 
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To which ruling of the Court the respondent then and 
there excepted (Exception No. 11) upon the ground that it 
does not appear that there is any specific legal dujy upon 
the respondent to remove its tracks or that there is any 
breach of that duty. Whereupon the Court allowed said 
exception and noted the same upon its minutes. 

51 And the Court further found: 

“The Court will allow this opinion to be| consid¬ 
ered as its findings of fact and conclusions of law, if you 
wish that, but, of course, that is not necessary in a: manda¬ 
mus case. However, it may be included in the record for 
whatever benefit it may be, little, or much or none, to the 
appellate Court. In a law court it is not necessary fo make 
findings of fact or conclusions of law, so I think it might be 
well to have them in there for that purpose, should this case 
go to the appellate Court for decision”. 

The foregoing contains the substance of all of the testi¬ 
mony bearing upon the exceptions herein reserve4 on be¬ 
half of the respondent and necessary to explain tlfo issues 
and questions involved. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, and because the matters anei things 
hereinbefore recited are not matters of record, in order to 
make the same a part of the record herein, which i$ hereby 
ordered, so that the respondent may have its case reviewed 
on appeal, the respondent, by its attorneys, moves foe Court 
to sign and seal this, its bill of exceptions, to have tjhe same 
force and effect as if each and every one of said exceptions 
had been separately signed and sealed which motion is 
granted by the Court, and thereupon the respondent! tenders 
this, its bill of exceptions, and requests the Court! to sign 
and seal the same, which it accordingly done, now for then, 
this 8th day of February 1937. j 

DANIEL W. O’DONOGHUE 
Justice 
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IN THE 


{Hrnteii States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA. 

January Term 1937. 

— 

No. 6935. 

| 

Special. Calendar. 

Capital Transit Company, a Corporation, Appellant , 

v. ! 

Melvin C. Hazen, George E. Allen, and Da& I. 

Sultan, as Commissioners of the District 
of Columbia, and 

District of Columbia, a Corporation, Appellees. 

■ 

BRIEF ON BEHALF OF APPELLANT; 

STATEMENT OF THE CASE. | 

The question in this case is the authority of the Com¬ 
missioners of the District of Columbia to order the 
Capital Transit Company to remove its tracks from 
a street where the Public Utilities Commission has or¬ 
dered the abandonment of street railway service, and 
also to order the respondent Company to repave, at its 
own expense, that portion of the street from which the 
tracks would be so removed. The authority of the Pub- 
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lie Utilities Commission to order the abandonment of 
such service is not in question, this authority having 
been expressly granted by the provisions of the so- 
called merger legislation (J. R. approved January 14, 
1933) which provided that: 

“ Seventh. Approval of this agreement by Joint 
Resolution or Act of Congress of the United States 
shall constitute and confer jurisdiction on the Pub¬ 
lic Utilities Commission to issue any order rea¬ 
sonably necessary to secure the operating and/or 
other economies contemplated by this merger, and 
to order reasonable extensions and/or reasonable 
abandonments of tracks and/or facilities. And 
said orders shall have the same legal effect and be 
enforceable in the same manner as other orders of 
said Commission.” (Italics ours) 

While the action was brought by the Commissioners 
of the District of Columbia in the form of a petition 
for mandamus to compel the abatement of an alleged 
nuisance, the Trial Court heard the case and acted 
upon the assumption that the form of the action was 
not important since under the present rules of practice 
the cause could be considered as transferred to the 
equity side of the Court without amendment of plead¬ 
ings, and that since equitable considerations control 
the issuance of a writ of mandamus as well as a man¬ 
datory injunction, the technical objection of the re¬ 
spondent to the jurisdiction would not be sustained. 
(R. 20) To this ruling no exception was taken since 
the desire of both parties to the litigation is to reach 
the merits of the question involved. 

It is conceded by the plaintiffs, as was found by the 
Trial Court, that the Commissioners of the District of 
Columbia, the petitioners, have no express authority to 


% 
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order either the removal of the tracks or the paving 
of the street by the Company (R. 19). But it;is con¬ 
tended by the petitioners, and the Trial Coutt held, 
that the order of abandonment by the Public Tjjtilities 
Commission and the acquiescence therein by the re¬ 
spondent Company by the dis-connection of these 
tracks from the other portions of its system, although 
not expressly so stated or ordered, constituted by in¬ 
ference a revocation and abandonment of the respon¬ 
dent’s franchise right to construct and maintain street 
railway tracks and operate street railway setvice in 
this portion of E Street which had been expressly 
granted by the Act of Congress and acquire^ by the 
respondent. (R. 18, 19) 

It is also contended by the petitioners, and jheld by 
the Trial Court, that the franchise having been so taken 
away, the respondent Company is now maintaining its 
tracks in the street without any right because it has no 
need to operate a street railway there; that thjs being 
the case the municipality (the Commissioner^ of the 
District of Columbia) has the right to order the re¬ 
moval of the tracks regardless of their condition and of 
the condition of the street surface in the track area. 
(R. 19) 

The Court found that the tracks and the street sur¬ 
face in the track area are in fairly good condition and 
in effect that no nuisance in fact exists, but that the 
mere presence of the tracks under the circumstances 
described constitutes a nuisance per se . (R. 19) 

A question of procedure was injected into the case 
and is involved in this appeal by reason of tke Trial 
Court’s refusal to receive or consider requested con¬ 
clusions of law, covered by Exception No. 1 (R. 40) 
and Assignment of Error No. 1. This question may 
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become important in connection with the considera¬ 
tion of the equities involved in the allowance of the writ 
of mandamus which compels the complete removal of 
the tracks in question and the repaving of the street at 
heavy expense to the respondent Company when such 
removal and repaving are not necessary or even cus¬ 
tomary under like circumstances and where the tracks 
and the street paving in the track area can be repaired 
and maintained at relatively small expense until such 
time as it shall become necessary to repave the entire 
street. If it is proper, counsel desire to state that these 
very questions of the equities involved were covered 
by certain of appellant’s requests for findings which 
the Trial Court refused to consider or even to receive. 

ASSIGNMENT OF ERRORS. (R.24) 

The Court erred: 

1. In refusing to consider the, or any, requests of 
the respondent for findings of fact and conclusions of 
law which were submitted in writing and offered to the 
Court in lieu of prayers for instructions to the jury 
which would have been submitted had there been a jury 
(the Court sitting as a jury) and in refusing to permit 
the same to be filed in the cause. 

2. In holding in effect that when the Public Utilities 
Commission ordered the use of the tracks in E Street 
herein under consideration abandoned and when the 
operation of street railway service over these tracks 
was discontinued by the Railway Company such order 
and such discontinuance constituted a final abandon¬ 
ment and intention on the part of the Railway Com¬ 
pany to finally abandon the operation of railway ser¬ 
vices thereover. 
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3. In failing to find that the mere order of tljie Pub¬ 
lic Utilities Commission that the said tracks bp aban¬ 
doned, and the mere discontinuance of street failway 
service over said tracks and the taking out of the con¬ 
necting rails at 14th and E Streets and at lltb and E 
Streets so that the tracks are not now useful for rail¬ 
way purposes, did not constitute evidence sufficient to 
prove the intention of the Company to permanently 
abandon said tracks and said service and its franchise 
right to maintain said tracks in the street. 

4. In failing to find that the petitioners have failed 
to sustain the burden of proving by clear and Unequiv¬ 
ocal evidence an intention on the part of the respon¬ 
dent to permanently abandon the tracks, street rail¬ 
way service over them and the Company’s franchise 
right to maintain such tracks in the street. 

5. In holding that the mere disconnection of the rails 

at 14th and E Streets and at 11th and E Stfeets so 
that said tracks are not now useful for railway pur¬ 
poses, and the cessation of the running of cars over 
them show an acquiescence and consent on the part of 
the respondent Company to the abandonment of the 
tracks for the purposes of operating a street railway 
on that street. j 

6. In holding that the abandonment order of the Pub¬ 
lic Utilities Commission necessarily implied Un order 
to remove the tracks. 

I 

7. In holding that the provisions of the so-called 
Merger Act, authorizing the Public Utilities Commis¬ 
sion to order reasonable abandonment of tracks and/or 
facilities, not only authorized the Commission to order 
the abandonment of the use of tracks for street rail- 
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way purposes but authorized said Commission to order 
the abandonment by the Company of its franchises in 
the street and the removal of its tracks. 

8. In holding in effect that the Public Utilities Com¬ 
mission in ordering the abandonment of the said tracks 
intended, and necessarily intended, to order their re¬ 
moval. 

9. In holding that because the respondent Company 
has no right at the present time to operate street rail¬ 
way service over the tracks in question by reason of 
the abandonment order of the Public Utilities Com¬ 
mission, its tracks in that street are there without any 
right in the Company to have them there; because it 
has now no need to operate a street railway there it has 
them there for no purpose either now or in the future 
so far as the Court is concerned. 

10. In holding that the municipal authorities under 
the circumstances shown by the evidence in this case 
had the authority to order the respondent Company to 
remove its tracks even though they had no express leg¬ 
islative authority so to do. 

11. In holding that even though the tracks in ques¬ 
tion are in first-class condition the municipal authori¬ 
ties have the right to order them removed when not in 
use because a street paved smooth from curb to curb 
is better for traffic generally and for the public gen¬ 
erally than is a street that has even newly laid street 
railway tracks in it. 

12. In holding in effect that the mere presence of 
street railway tracks in a street regardless of their con¬ 
dition constitutes a public nuisance. 
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13. In holding in effect that the Public Utilities Act 
and the Merger Act and/or common law confer upon 
the Public Utilities Commission and/or the Commis¬ 
sioners of the District of Columbia the right to clear 
the streets of the tracks belonging to the respondent 
Company under the conditions shown by the evidence 
in this case. 

14. In holding that the facts as set forth in the peti¬ 
tion and as shown by the evidence constitute proper and 
sufficient grounds for the issuance of a writ of man¬ 
damus. 

15. In holding that in this case there is shown a legal 
duty on the part of the respondent Company to remove 
its said tracks from E Street and that there l^as been 
a breach of that duty. 

16. In failing to hold that the said tracks in E Street 
having been there constructed and maintained by vir¬ 
tue of the express authority of Congress, which I author¬ 
ity has never been repealed, said tracks are rightfully 
and lawfully in the street and cannot constitute a nui¬ 
sance per se. 

17. In failing to hold that if the tracks in question 
are in first class condition, or in such condition as not 
to constitute a nuisance in fact, the Court has no juris¬ 
diction or authority either by mandamus or otherwise 
to order their removal. 

18. In failing to hold that the removal of said tracks 
is not necessary in order to correct any condition of 
dis-repair in said Street or tracks which may exist and 
that a writ of mandamus will therefore not i$sue for 
such purpose. 


I 

l 
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19. In failing to hold that the writ of mandamus will 
not issue since there is a doubt as to the necessity or 
propriety thereof and since it will operate inequitably 
and would be an excessive burden upon the respon¬ 
dent. 

20. In failing to hold that upon the whole evidence 
the finding of the Court should be for the respondent 
and the petition dismissed. 

21. In ordering the writ of mandamus to issue. 

22. In that the granting of the writ of mandamus 
compelling the respondent to remove its tracks and to 
repave the street area at its expense deprives the re¬ 
spondent of its property without due process of law 
and takes its property for public use without just com¬ 
pensation in violation of its rights under the Constitu¬ 
tion of the United States. 

REVIEW OF PETITIONERS* AUTHORITIES. 

The cases which were relied upon by the petitioners 
below as supporting authority for the issuance of the 
writ of mandamus are: 

Village of Stillwater v. Hudson Valley Ry. Co., 
255 N. Y. 144, 174 N. E. 306; 

City of Buffalo v. International Ry. Co., 240 
N. Y. S. 113; 

Commonwealth v. Erie, etc. R. Co., 27 Penna. 
State 339, 67 Am. Dec. 47; 
i Hempstead v. Ball Electric Light Co., 41 N. Y. S. 
124, 9 App. Div. 48; 

Bangor Township v. Bay City Traction & Elec. 
Co., 147 Mich. 165,110 N. W. 490; 

Sherlock v. Kansas City Belt Ry. Co., 142 Mo. 
172, 43 S. E. 629; 

1 Farmers’ Cooperative Telephone v. Boswell 
Telephone Co., 119 N. E. 513; 
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Jacksonville Ice Co. v. Moses, 134 S. W. 379; 

Valparaiso v. Bosarth, 153 Ind. 536, 55 N. E. 439; 

Detroit United Ry. v. Detroit, 229 U. S. 39, 57 
L. Ed. 1056. 

| 

Village of Stillwater v. Hudson Valley Ry. Co., 
supra, is not in point. In that case all railway Opera¬ 
tions of the Company were discontinued by a Resolu¬ 
tion of its stockholders, all its wires and poles on Main 
Street were sold and had been partially removed by 
the vendee; 15 poles only remained standing.j The 
Company had also sold its rails extending to other 
townships, exclusive of rails in paved streets, and had 
dismantled, burned and sold all of its cars. Ttie rail¬ 
way law of the State required the Company to \repair 
the streets in which its tracks were laid. The Company 
had obtained its franchise rights in the streets from 
the Village and the Village, which gave them, uppn fail¬ 
ure of the Company to carry out the obligation th oper¬ 
ate the road had withdrawn them. The Village had 
demanded that the Company repair the streets in ac¬ 
cordance with the law or remove its rails. The Com¬ 
pany refused to repair the street and the Village asked 
to have the remaining tracks and rotting ties which 
were unused and unrepaired removed from the streets. 
There was no question that the Company had perma¬ 
nently abandoned its street railway operations knd its 
property in the streets . The Court held that the rot¬ 
ting ties and rails which had been permanently! aban¬ 
doned and left in the street for a year and a half con¬ 
stituted a nuisance in fact. The plaintiff, suing in 
equity, sought to impress upon the property pf the 
Railroad Company in the hands of the receivers or 
trustee in bankruptcy in liquidation a lien prior to the 
railway mortgages, for the cost of such removal hut the 
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Court held that such costs were not expenses incurred 
for the continued operation of the road in the public 
interest and should therefore not be imposed as a prior 
lien. 

In the case at bar the franchise to use the street was 
not granted by the Commissioners of the District of 
Columbia who had nothing whatever to do with it and, 
of course, no shadow of right to revoke it. The Com¬ 
pany has not abandoned its franchise to use the street 
nor its tracks, nor has it refused to keep them in repair 
as well as the pavement between the rails. The Dis¬ 
trict Commissioners have not demanded that the Com¬ 
pany repair the street or its tracks, and in fact there 
has been no occasion for such demand. The Court held 
as a matter of fact that the tracks and street in ques¬ 
tion are in fairly good condition and in much better 
condition than other tracks and street surface where 
no such demands have been made. (R. 19) The record 
also shows that there is no intention or need of re¬ 
paving the street at this time. (R. 37) There is no 
finding by the Court, as in the Stillwater case, that the 
tracks in the street constituted a nuisance in fact. In¬ 
deed, there is no similarity between the two cases either 
as to the facts or as to the legal status of the companies 
and their property. And in the Stillwater case the 
property in question was not the property of the Com¬ 
pany for it had been definitely abandoned. 

City of Buffalo v. International Ry . Co., supra, was 
a case in which the Company’s franchise expressly re¬ 
quired it to repave any streets from which its tracks 
are removed after ceasing to operate its railway over 
them. This franchise consisted of a contract between 
thei City and the Company and the action was for a 
declaratory judgment to the effect that the Company 


4 


11 

j 

should he required to specifically perform its contract. 
The Company had declared its intention to perma¬ 
nently abandon its tracks and street railway service; 
had applied to the Public Service Commission for ap¬ 
proval of such abandonment and the Commission had 
approved it. It also appeared that the Company had 
notified the City that it would remove its tracks j if and 
when notified by the City that the street was to be im¬ 
mediately repaved. It was held that the Company, 
having permanently abandoned the use of the street 
without removing its tracks and the City having de¬ 
termined that the entire street needed repaving, the 
Court in the exercise of its equity jurisdiction; could 
require the Company to specifically perform its agree¬ 
ment and the requirements of its franchise to rpmove 
its tracks and repave the track area. The Court also 
held that the City had no remedy at law since the Com¬ 
pany might reasonably question the City’s rightjto re¬ 
move the tracks which were the Company’s property. 

As in the Stillwater case the facts and the law in this 
Buffalo case bear no similarity to those in the case at 
bar. In this Capital Transit case the Company l^as not 
declared its intention to permanently abandon its 
tracks; the City has not notified the Company that it 
intends to immediately repave the street; the Com¬ 
pany’s franchise does not require it to repave Streets 
from which its tracks are removed and there is r[o con¬ 
tract between the City and the Company constituting 
its franchise or otherwise. 

Commonwealth v. Erie, etc. R. Co., supra, is not in 
point except in that it holds that the City Council could 
not by ordinance modify or extend the charter of the 
Railway Company which had been given by the City. 
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Hempstead v. Ball Electric Light Co., supra, is not 
in point. In that case the Company furnished light 
under contract with the Village and then ceased on the 
ground that the contract was null and void. The suit 
was in equity to abate a nuisance created by unlawfully 
leaving poles and wires in the Street, the Company 
having repudiated its contract and thereby its right to 
place or maintain the poles and wires where they were. 
The Company maintained that the suit which was 
brought in the name of the Highway Commissioners 
should have been in the name of the City but the Court 
held that the Highway Commissioners had express 
statutory authority to bring the action. This case also 
holds that in the absence of express statutory authority 
providing otherwise, a common or public nuisance can 
only be abated by indictment—criminal prosecution. 

Bangor Township v. Bay City Traction <£ Elec. Co., 
supra, is not in point. In that case a statute expressly 
gave the Court jurisdiction to act in cases of encroach¬ 
ment in the highways. The Street Railway Company 
had laid tracks in the highway without obtaining au¬ 
thority from the Township as required by statute. 

Sherlock v. Kansas City Belt By. Co., supra, is not 
in point. That case decided that the City had no power 
to grant a monopoly in the use of an alley to a steam 
railroad to lay tracks therein if the ordinary and rea¬ 
sonable effect would be to prevent or unreasonably im¬ 
pede or obstruct the passage of other vehicles belong¬ 
ing to the abutting owners or other members of the 
public. 

Farmers’ Co-operative Telephone Co. v. Boswell 
Telephone Co., supra, is not in point. In that case a 
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dispute arose between rival telephone companies for 
rights in the street, and the Court held that the unlaw¬ 
ful erection of poles and wires in the street without 
authority and in duplication of those of the rfjral com¬ 
pany having a franchise constituted a nuisance! and be¬ 
ing especially hurtful to the competing company could 
be enjoined by the latter. 


Jacksonville Ice Co. v. Moses, supra, is not in point. 
It was an action for wrongful death by live wires across 
the street. The Court held, among other rulings as to 
negligence, that one maintaining electric wires across 
a road without authority is maintaining a nuisance and 
is responsible for injuries. 


Valparaiso v. Bosarth, supra, is not in point.; It was 
an action to abate a nuisance caused by the erection by 
the lessee of premises of a house which encroached on 
the street and the Court held that such ah action 

I 

against her would lie. 

Detroit United Ry. v. Detroit, supra, holds 


c 4 that where a street railroad is authorized to oper¬ 
ate in the streets of a city for a definite akd fixed 
time, and has enjoyed the full term grafted, it 
may, upon failure to renew the grant, be required, 
within a reasonable time, to remove its tracks and 
other property from the streets. ” (Italicjs ours) 

■ i 

! 

The franchise in the streets had been granted by the 


City, and the City by resolution of its common council 
required the removal of the railway’s property from 


the streets. Not only had the franchise expired ac¬ 
cording to its terms but the same power which granted 
it undertook to enforce its rights when the provisions 
of the contract had expired. The Court said: 
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; “The circuit court held, among other things, that 
the franchises had expired, and ordered the rail¬ 
way to accept the terms of the resolution, and com¬ 
ply with its provisions or to vacate the streets. 
The supreme court of Michigan affirmed the de¬ 
cision of the circuit court, that the franchises had 
expired, and that all rights of the railway to oc¬ 
cupy the streets and to maintain and operate its 
railway had terminated, and held that the common 
council of the city might require the railway to 
cease the operation of its cars, and might also 
require the railway to remove its tracks from the 
streets, and provided the minimum time in which 
the railway should be compelled to comply with 
the demands of the common council. 

“ * * * A fair construction of the ordinance 
requires such service at the rates fixed only while 
the railway had a lawful right to use the streets 
by grant from the city. Certainly it was not con¬ 
templated that the city would require such service 
after the grant which it had itself given to the rail¬ 
way had expired by its own limitation. Any other 
construction of this ordinance is forced and un¬ 
natural, and the construction contended for would 
have the effect to deprive the city of the right to 
control the use of its streets, and grant to the rail¬ 
way without any consideration or compensation 
rights which this record shows are of great value.’’ 
(Italics ours) 


ARGUMENT. 

Aside from the equities involved, to which it is hoped 
the Court will give full consideration in spite of the 
action of the Trial Court in refusing to consider de¬ 
fendant’s prayers, there are broadly two fundamental 
questions of law involved in this appeal. 
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In the Absence of Express Authority Have the Com¬ 
missioners of the District of Columbia kny Im¬ 
plied Authority to Order the Removal of the 
Tracks and the Repaving of the Track Area? 

I 

Assignments of Error Nos. 6, 7, 8, 9,10, 11,13,15,16, 

and 17. 


Since the purpose of a writ of mandamus }s not to 
establish a legal right but to enforce one which has 
already been established, the legal right of the petition¬ 
ers to the performance of the particular act bf which 
performance is sought to be compelled must be clear 
and complete. Indeed it has been said that tjhe right 
to its performance must be so clear as not to admit of 
reasonable doubt or controversy. In accordance with 
these principles mandamus will not issue to enforce a 
right which is in substantial dispute, or as to which a 
substantial doubt exists. N. Pacific R. Co. v. Washing¬ 
ton Terr., 142 U. S. 492, 35 L. Ed. 1092, and other cases 
cited in notes in 38 C. J. 582. These controlling prin¬ 
ciples have been adopted and clearly expressed by this 
Court as late as May 2, 1927 in the case of U. \S. ex rel 
Stowell v. Deming et al ., 19 Fed. (2d) 697, 57 App. 
D. C. 223, in which the Court said: j 

| 

“The purpose of mandamus is not to Establish 
a legal right but to enforce one already estab¬ 
lished ; hence the legal right of relator to the per¬ 
formance of the particular act of which perform¬ 
ance is sought must be clear and complete. It has 
been said with good reason that the right to its 
performance must be so clear as not to pdmit of 
reasonable doubt or controversy.” 
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And it is conceded by the Trial Court that there must 
be a specific legal duty to perform the act to be imposed 
and a breach of that duty. 

Indeed the Supreme Court of the United States has 
said in Bayard v. U. S ., 127 U. S. 246, 32 L. Ed. 116: 

‘ ‘ The writ of mandamus is a remedy to compel the 
performance of a duty required by law, where the 
party seeking relief has no other legal remedy and 
the duty sought to be enforced is clear and indis¬ 
putable. Knox County v. Aspinwall, 65 U. S. 24, 
How. 377. Both requisites must concur in every 
case.”; 

and in A. Pacific R. Co. v. Washington, supra: 

“A writ of mandamus to compel a railroad cor¬ 
poration to do a particular act, in constructing its 
road or buildings, or in running its trains, can be 
issued only when there is a specific legal duty on 
its part to do that act, and clear proof of a breach 
of that duty. 

“If, as in Union Pacific R. Co. v. Hall, 91 U. S. 
343, (23: 428), the charter of a railroad corpora¬ 
tion expressly requires it to maintain its railroad 
as a continuous line, it may be compelled to do so 
by mandamus. So if the charter requires the cor¬ 
poration to construct its road and to run its cars 
to a certain point on tide water (as was held to be 
the case in State v. Hartford & N. H. R. Co., 29 
Conn. 538), and it has so constructed its road, and 
used it for years, it may be compelled to continue 
to do so. And mandamus will lie to compel a cor¬ 
poration to build a bridge in accordance with an 
express requirement of statute. New Orleans, M. 
& T. R. Co. v. Mississippi, 112 U. S. 12 (28: 619); 
People v. Boston & A. R. Co., 70 N. Y. 569. 
********* 

!“ * * * Th. e location of stations and ware¬ 
houses for receiving and delivering passengers 



■amdaana will aot 111* 


See also Walter Tjfggarland , 27 App.B.C. 
182 
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and freight involves a comprehensive vie^p of the 
interests of the public, as well as of the Corpora¬ 
tion and its stockholders, and a consideration of 
many circumstances concerning the ambunt of 
population and business at or near, or within con¬ 
venient access to one point or another, wjiich are 
more appropriate to be determined by the direc¬ 
tors, or in case of abuse of their discretion, by the 
Legislature, or by administrative boards entrusted 
by the Legislature with that duty, than by the or¬ 
dinary judicial tribunals.’’ (Italics ours)j 

And the Court citing with approval the opinion of the 

Court of Appeals in another case said: 

“The court, speaking by Judge Danforth, while 
recognizing that ‘a plainer case could hardly be 
presented of a deliberate and intentional disre¬ 
gard of the public interest and the accomodation 
of the public,’ yet held that it was powerless to 
interpose; because the defendant, as a carrier, was 
under no obligation, at common law, to provide 
warehouses for freight offered, or statioh houses 
for passengers waiting transportation, and no 
such duty was imposed by the statutes authorizing 
companies to construct and maintain Railroads 
‘for public use in the conveyance of persons and 
property’, and to erect and maintain all neces¬ 
sary and convenient buildings and stations ‘for the 
accommodation and use of their passengers, freight 
and business;’ and because, under the statutes of 
New York, the proceedings and determinations of 
the railroad commissioners amounted tb nothing 
more than an inquest for information, and had no 
effect beyond advice to the railroad company and 
suggestion to the Legislature, and could not be 
judicially enforced. The court said: ‘Asj the duty 
sought to be imposed upon the defendant is not a 
specific duty prescribed by statute, either in terms 
or by reasonable construction, the court cannot, no 
matter how apparent the necessity, enforce its 
performance by mandamus. * * * No doubt, as 
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the respondent urges, the court may by mandamus 
also act in certain cases affecting corporate mat¬ 
ters, but only where the duty concerned is specific 
and plainly imposed upon the corporation. ’ ‘ Such 
is not the case before us. The grievance com¬ 
plained of is an obvious one, but the burden of re¬ 
moving it can be imposed upon the defendant only 
by legislation . The legislature created the corpo¬ 
ration upon the theory that its functions should be 
exercised for the public benefit . It may add other 
regulations to those now binding it, but the court 
can interfere only to enforce a duty declared by 
law. The one presented in this case is not of that 
character. Nor can it by any fair or reasonable 
construction be implied’. People v. New York, 
L. E. & W. R. Co., 104 N. Y. 58, 66, 67, 6 Cent Rep. 
39. 

• !#•###*•* 

i “The decision in State v. Republican Valley R. 
Co., 17 Neb. 647, cited in the opinion below, pro- 
ceded upon the theory (inconsistent with the judg¬ 
ments of this court in Atchison, T. & S. F. R. Co. 
v. Denver & N. 0. R. Co. and of the Court of Ap¬ 
peals of New York in People v. New York, L. E. & 
W. R. Co. above stated) that, independently of any 
statute requirements, a railroad corporation might 
be compelled to establish a station and to stop its 
trains at any point on the line of its road at which 
the court thought it reasonable that it should.” 
(Italics ours) 

So that the writ will issue only where there is a spe¬ 
cific legal duty on the part of the corporation to do the 
act sought to be compelled and clear proof of a breach 
of that duty and the petitioners right must be clearly 
established. Indeed, the United States Supreme Court 
in the case above cited holds that the duty must be 
clearly and expressly enjoined by charter or statute. 
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In the case at bar the legal right of the petitioners 
(the Commissioners of the District of Columjbia) to 
order the removal of the tracks would be doubtful even 


though there were a legal duty upon the respondent 
Company to remove them. It certainly cannot be main¬ 
tained that the Commissioners would have any pright to 


order the removal of these tracks unless there i^ a clear 


legal duty on the part of the respondent Company to 
remove them. 

The necessity of a clear legal right in the petitioners 
on the one hand and a clear legal duty in the respon¬ 
dent on the other, as a basis for a writ of mandamus, 
is well typified and illustrated by the t'wo cases decided 
by the Supreme Court of the United States in which the 
writ was sought to compel a public transportation cor¬ 
poration to do a particular thing. 

In the N. Pacific case , supra , the writ was denied be¬ 
cause it did not appear that there was any clfear and 
specific statutory requirement that the company should 
do the thing for which the writ was sought; and in the 
case of West Chicago Street Ry. Co. v. III. ex rel. Chi¬ 
cago, 201 U. S. 506, 50 L. Ed. 845, the writ requiring 
the company to lower its tunnel under the Chicago 
River was allowed to issue solely upon the grotmd that 
there was a specific statutory duty imposed rjpon the 
company to that effect. 

In neither of these cases was the duty inferred from 
any equivocal language of the statute or assumed to 
exist upon any principles of common law. Indeed, the 
idea of finding a duty which will support such a writ, 
as was done in the case at bar, by inference, implica¬ 
tion or assumption is not supported by the authorities. 

In the West Chicago Street Ry. Co. case, supra, 
where the writ was allowed by reason of a specific stat- 


i 
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utory duty, the Supreme Court of the United States 
said: 

“ * * • ordinance of 1888, the city 

had stipulated that it would meet the expense of 
any alteration of the tunnel made by its direction, 
a different question would have been presented. 
But the ordinance cannot be construed as contain¬ 
ing such a stipulation, and consistently with the 
settled doctrines of this court no such stipulation 
can arise from mere implication”. (Italics ours) 

And in the N. Pacific case, supra, it was held that the 
general language of the Company’s charter, imposing 
a duty to construct necessary stations, could not 

“be considered as imposing any specific duty” 
and that while 

“the grievance complained of is an obvious one 
* * * the burden of removing it can be imposed 
upon the defendant only by legislation * * * ” 
and “the court can interfere only to enforce a duty 
declared by law”. 

This principle that the franchise duties and obliga¬ 
tions of a quasi public corporation are imposed by, and 
found only in, the specific language of the statutes com¬ 
prising or affecting such franchises and are not to be 
implied from general language of such statutes or in¬ 
ferred from common law principles was held by this 
Court in the case of D. C. v. Georgetown & Tenleytown 
Ry. Co. et at., 59 App. D. C. 335, 58 Wash. Law Re¬ 
porter, 398, where it was contended by the District 
Commissioners that the term “existing law” as em¬ 
ployed in the Act connoted law which then existed by 
virtue of common law principles as well as that exist- 
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ing by statutory enactment and that under the common 
law of the District of Columbia street railway com¬ 
panies were obliged to bear the cost of relocating their 
tracks in the city streets ordered by local authority to 
relocate them . This Court said that it could not agree 
with this contention; that the controversy Related to 
the franchise rights and obligations of the street rail¬ 
way company and that such relations are nathrally de¬ 
fined by statute; that while Congress had by statute 
imposed upon the railway companies the duiy of pav¬ 
ing in and about their tracks no statute wa? ever en¬ 
acted requiring them to pay for relocating tbjeir tracks 
in the street under the circumstances there obtaining, 
which were those involving the interests of the general 
public in the use and improvement of the stifeet. The 
principles upon which that case was decided are so im¬ 
portant in this present instance that its carefbl analysis 
is quite worth while. There was in effect at that time 
the Act of June 11, 1878 wherein it was provided that 
when any street or avenue through which a sireet rail¬ 
way runs shall be paved, such railway company shall 
pave that portion lying between the exteriolr rails of 
the tracks of such railway and for a distance of two 
feet from and exterior to such track or tracks on each 
side thereof, and keep the same in repair. But as this 
• Court pointed out in its opinion, 

“The act, however, contains no provision relating 
to the cost of the relocation of the companies ’ 
tracks, nor did any statute exist containing such a 
provision’’. 

For this reason and upon this basis this CJourt held 
that the street railroad company was liable for the 
cost of paving the area of the street in which its tracks 
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were relocated but that it was not liable for any other 
cost in connection with the relocation of its tracks, 
there being no specific statutory provision requiring 
it to relocate its tracks or to bear the cost thereof. 

And in TJ . S. ex rel. Stowell v. Deming, supra, this 
Court said: 

“ Again, the writ sought by relator should not 
issue unless the law imposes a clear ministerial 
duty upon defendants to comply with the request 
which relator made upon them. No such legal 
duty is shown in this case. Defendants’ duties are 
defined by statute and regulations, whereby the 
records in question are intrusted to their custody 
and control, and no provision is shown which man- 
datorily requires them to furnish copies * * *” 

See also 

Chicago Union Traction Co. v. Case, 129 Ill. 
App. 451; 

Knoxville v. Knoxville Pr. & Light Co ., 68 S. W. 
(2d) 936; 

Greenberg v. City of New York, 274 N. Y. S. 4, 
152 Misc. 488. 

By the Joint Resolution of Congress, approved Jan¬ 
uary 14, 1933, known as the Merger Act, Congress re¬ 
pealed the Act of June 11, 1878. Section 3 of this 
Merger Act provides: 

“That all provisions of law making it incumbent 
upon any street railway company to bear the ex¬ 
pense of * * * the laying of new pavement, the 
making of permanent improvements, renewals, or 
repairs to the pavement of streets * * * over 
which the street car lines operate, are hereby re¬ 
pealed, such repeal to be effective on the date the 
unification herein authorized becomes operative ’ \ 
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After so repealing the existing obligations of the 
street railroad companies with respect to pavjng, and 
as a part of the consideration moving from the public 
for the proposed merger it was: 

“ Provided, That the Capital Transit CJompany 
herein provided for shall bear the entire cost of 
paving, repairs, or replacement incident to track 
repairs, replacements, or changes made at a time 
when the street or bridge is not being payed, and 
shall bear one-half the cost of other paying, re¬ 
paving, or maintenance of paving between its track 
and for two feet outside the outer rails.” | (Italics 
ours) 

This latter provision therefore comprises the entire 
obligation of the respondent Company with respect to 
street paving, it being conceded that there are no other 
applicable statutes in force in the District of Columbia. 
Taking this statute by its four corners and examining 
it as critically as is possible there can not be read into 
it, or from it, any requirement that the Compajny shall 
pave, or bear any portion of the expense of paving, any 
street over which street car lines do not operate; or 
from which the street car tracks have been removed. 

As to the relocation of the tracks in the Georgetown 
<& Tenleytown case, supra, which involved their re¬ 
moval from one place and their location in knother, 
there was a specific statute requiring such relocation, 
which of course involved their removal, but itj did not 
specifically impose such duty upon the street j railway 
company, and the Court said: 

“At that time the tracks of the street |railway 
companies, appellees herein, were located upon the 
part of Wisconsin Avenue referred to in the Act, 
and a relocation of the tracks was necessary to 
carry out the contemplated improvement of the 
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avenue. Thereupon the Commissioners of the Dis¬ 
trict of Columbia notified the street railway com¬ 
panies to adjust and relocate their tracks in Wis¬ 
consin Avenue in such manner as to facilitate the 
paving of the roadway of the avenue * * * 

“ * * * The enactment in question does not 
order the street railway companies to relocate 
their tracks, nor to pave between the rails after 
the tracks are relocated”. 

In the case at bar it is conceded that there is no legis¬ 
lation expressly requiring the removal of the tracks 
in question either by the Company, the Public Utilities 
Commission or the Commissioners of the District of 
Columbia, or any other authority; the contention of the 
petitioners, as well as the Trial Court, being merely 
that by a series of assumptions, implications and in¬ 
ferences piled one upon the other authority is found 
in law for a duty on the part of the respondent Com¬ 
pany to remove the tracks on the one hand and a right 
on the part of the District Commissioners to order such 
removal on the other. They say, first, that the provi¬ 
sions of paragraph Seventh of the Merger Agreement 
and Section 11 of the legislative provisions of the 
aforesaid Merger Act authorizing the Public Utilities 
Commission “to order reasonable extensions and/or 
reasonable abandonments of tracks and/or facilities” 
implies the right in the Public Utilities Commission to 
order permanent abandonments; second, that the order 
of the Commission which does not expressly order per¬ 
manent abandonment implies permanent abandonment; 
third y that such order implying permanent abandon¬ 
ment but not expressly authorizing or requiring per¬ 
manent abandonment, was necessarily understood, and 
must have been understood, by the respondent Com- 




pany to require permanent abandonment; arid fourth, 
that in spite of the fact that the Company ijias never 
signified any such understanding or expressed any in¬ 
tention to permanently abandon its tracks or jfranchise 
rights therein and in spite of its express denial of any 
such understanding or intention, it must bq inferred 
that the Company so understood and intended ; and this 
by the mere fact that it disconnected its tracks in E 
Street from its other trackage at 11th Street and at 
14th Street and Pennsylvania Avenue for th^ sole rea¬ 
son that such disconnection was made necessary by a 
rerouting of the 14th Street cars into Pennsylvania 
Avenue at 14th Street by order of the Publii Utilities 
Commission, (which rerouting might or might not be 
permanent); and in spite of the assertion of jthe Chief 
Engineer of the said Commission in his testimony that 
such connections could be restored, although hot in the 
same manner as formerly obtained. 

In discussing the question of the conditions under 
which mandamus will lie to compel a street railroad 
company to perform duties to the public clearly im¬ 
posed upon it by law the text of 38 C . J. 815\ Sec. 496, 
subject “Mandamus” has this to say: 


“In proper cases mandamus will lie to 


street railroad company 


* # 


compel a 


to restore, pave, 
they are 


or repair streets and highways where 
occupied by its tracks as required by statute or 
binding ordinance” (italics ours) 


and cases cited in supporting Note 68. 
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II. 

Can an Intention of the Respondent Company to 
Abandon the Franchise Right to Maintain Tracks 
in i the Street Be Inferred From Equivocal Cir¬ 
cumstances in the Face of Its Express Denial of 
Such Intention in Its Answer? 

Assignments of Error Nos. 2, 3, 4, and 5. 

It is not contended by the petitioners or by the Trial 
Court that there is any express statutory or other duty 
upon the Company to remove these tracks and the ex¬ 
istence of such a duty is only attempted to be found 
by implication from the language of the so-called 
merger legislation authorizing the Public Utilities 
Commission to order reasonable abandonments of 
tracks and/or facilities, and the unjustifiable assump¬ 
tion that the discontinuance of service over these tracks 
and their dis-connection from other tracks of the sys¬ 
tem constituted an intention on the part of the respon¬ 
dent Company to permanently abandon them. (R. 18, 

19) 

It is of the utmost importance in considering this 
conclusion at which the Court arrived to bear in mind 
that the answer of the respondent specifically denied 
any such intent and that the burden was upon the peti¬ 
tioners to show such intent to permanently abandon 
by clear and unequivocal proof. 

In the recent case of International Finance Corpora¬ 
tion, et al. v. Jawish, 63 App. D. C. 262, 71 Fed. (2d) 
985, this Court said: 

“To constitute abandonment, there must be a 
clear and unequivocal intent to abandon on the 
part of the owner, and the burden is on him who 
alleges abandonment to establish that intent. Bag- 
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lin v. Cusenier Co., 221 U. S. 580, 598, 31 S. Ct. 669, 
55 L. Ed. 863; Saxlehner v. Eisner & Mendelson 
Co., 179 U. S. 19, 31, 21 S. Ct. 7, 45 L. Ed. 60; 
Singer Mfg. Co. v. June Mfg. Co., 163 ll S. 169, 
186, 16 S. Ct. 1002, 41 L. Ed. 118. Not y nly was 
the attitude of the plaintiffs in error inconsistent 
with their present claim of abandonment, but they 
failed to offer any substantial evidence inj support 
of that claim. Certain it is that we would not be 
justified in disturbing the finding of the municipal 
court on this point.” (Italics ours) 

Other cases to the same effect are: 

Foulke v. New York Consolidated R. Co., ^28 N. Y. 
269, 127 N. E. 237, 9 A. L. R. 1384, in which the New 
York Court of Appeals said: 

“The evidence did not permit the jury to find 
that the package was abandoned. The abandon¬ 
ment of property is the relinquishing of all title, 
possession, or claim to or of it,—a virthal inten¬ 
tional throwing away of it. It is not presumed. 
Proof supporting it must be direct or affirmative, 
or reasonably beget the exclusive inference of the 
throwing away.” (Italics ours) 

In Shepard v. Alden (— Minn. —, 201 N. |w. 537) 
39 A. L. R. 1094 the Minnesota Supreme Cofirt said: 

“Abandonment is made up of two elements—act 
and intention. There must be an actual relinquish¬ 
ment of the property, accompanied by intent 
to part with it permanently, so that it may be ap¬ 
propriated by anyone finding it or having it in his 
possession. Rowe v. Minneapolis, 49 Minn. 148, 
51N.W. 907.” 


i 

The only evidence relied upon by the petitioners or 
the Trial Court as indicating an intention tb perma- 
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nently abandon the tracks in question was that of Fred 
A. Sager, Chief Engineer of the Public Utilities Com¬ 
mission, (R. 30-32) to the effect that the tracks in ques¬ 
tion in E Street had been disconnected and the service 
over them discontinued at the intersection of 14th 
Street and Pennsylvania Avenue and E Street in order 
that special track construction might be installed at 
that point to accommodate the rerouting of the 14th 
Street cars at that point from 14th Street into Penn¬ 
sylvania Avenue which had been ordered by the Public 
Utilities Commission; and that “there is no street car 
travel at present over these E Street tracks”, but that 
all of the switches which were used to connect the E 
Street track with the 14th Street track were not re¬ 
moved ; that the connecting rail to the 14th Street track 
has been removed; that this track disconnections at 14th 
Street and at 11th Street were in connection with the 
rerouting of cars down 14th Street and the turning of 
them east into Pennsylvania Avenue; that the portion 
of the E Street track crossing Pennsylvania Avenue at 
14th Street was removed in connection with and as a 
necessary incident to the building of the curved track 
from 14th Street east into Pennsylvania Avenue for 
the purpose of accommodating that rerouting; that the 
removal of the connecting rail incident to this rerout¬ 
ing was necessary because there was some slight 
change in grade and the track had to be removed back 
to such a distance that a proper grade of paving out¬ 
side the rail could be laid. (R. 32) 

In examining this witness as to the relative cost of 
the removal of these special crossing tracks with the 
cost of replacing them in case of a possible resumption 
of E Street traffic, counsel for the petitioners explained 
to the Court as a basis for the question that 
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“the pleadings show that the defendant contends 
that the disconnection is only a temporary one”. 
(R. 32) 

And the witness ’ reply was to the effect that while it 
would be impossible to restore the crossing an<jl tracks 
at this point as they originally were “you can devise 
other connections ”. (R. 32) 

It was upon this evidence, and this evidencb alone, 
that the Trial Court in the face of the explicit denial 
of the respondent Company in its answer, foun(l (if he 
did so find) that the respondent Company ha<l inten¬ 
tionally permanently abandoned these tracts. The 
Trial Court’s finding as to the respondent Company's 
intention to permanently abandon these tracks was 
based explicitly and expressly upon what the Company 
did in compliance with the order of the Public Utilities 
Commission with respect to the abandonment <}f street 
railway operations over them; and this is the only evi¬ 
dence of any kind introduced by the petitioners in sup¬ 
port of that interpretation. 

If there had been any admission or statement by 
responsible officers of the respondent Company con¬ 
trary to the denial in its answer such evidenc^ would 
have been competent and would doubtless ha|sre been 
produced. Its absence is extremely significant and if 
it had been the considered intention of the respondent 
Company to permanently abandon its traces there 
would have been no difficulty in proving it. 

In view of this condition of the record the case of 

I 

Canton Co. of Balto. v. Balto . & 0. R. Co., (— jMd. —) 
57 Atl. 637 becomes peculiarly significant. In that case 
the corporation had acquired an easement in land de¬ 
pendent upon its use for public purposes and the Court 
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held that when such public use became impossible or is 
abandoned its right to hold the land ceases. 

But the Court also held that the mere nonuser of the 
land or the establishment of another route will not of 
themselves operate as an abandonment; that there must 
be some decided act indicative of intention to abandon; 
that the mere fact that it entered into an arrangement 
with another road by which it has secured traffic facili¬ 
ties did not conclusively show an abandonment of the 
land or of its own line; that a stipulation that it would 
send all of its traffic over another road, it being in finan¬ 
cial difficulties, could not be construed as conclusively 
indicating an intention to abandon a line previously 
projected by it and land condemned for the construc¬ 
tion of such line. 

And the Court of Appeals of Maryland in the case 
of Greens. Penna . R. Co., (— Md. —) 118 Atl. 127, also 
held that intention is an essential element of abandon¬ 
ment citing Pub. Serv. Com. v. P. B. <fc W. R. Co., 122 
Md. 443, 89 Atl. 728 and the Canton case, supra. 

In Doherty v. Russell, (— Me. —) 101 Atl. 305, the 
Supreme Judicial Court of Maine held: 

4 ‘ It is not questioned that abandonment includes 
both the intention to abandon and the external act 
by which the intention is carried into effect. Cyc. 
vol. 1, p. 4; Livermore v. White, 74 Me. 452, 43 Am. 
Rep. 600. In determining whether one has aban¬ 
doned his property or rights, the intention is the 
first and paramount inquiry; there can be no aban¬ 
donment without the intention to abandon. 1 R. 
C. L. 5. An intention to abandon will not be pre¬ 
sumed, and the burden of showing an abandonment 
rests upon the one who asserts it. 1 Cyc. 7. See 
Adams v. Hodgkins, 109 Me. 361, 84 Atl. 530, 42 
L. R. A. (N. S.) 741; Batchelder v. Robbins et al, 
95 Me. 59, 49 Atl. 1025.” 




In Commomoealth v. Koontz, (— Pa. —) 101 Atl. 
863, the Supreme Court of Pennsylvania held with re¬ 
spect to the asserted abandonment of Turnpike Road 
that the characteristic element of abandonment is the 
voluntary relinquishment of ownership whereby the 
thing so dealt with ceases to be the property of any 
person, and becomes the subject of appropriation by 
the first taker; it being in that respect distinguished 
from other modes by which ownership may be divested. 

In Duryea v. Elkhorn Coal <& Coke Co. (— ]^Ie. —), 
124 Atl. 206, the Supreme Judicial Court of Maine held 
that abandonment differs from lashes in that it effectu¬ 
ates intention and is voluntary, whereas lashes defeats 
intention and operates in invitum and that to prove 
abandonment there must be some clear and unmistak¬ 
able affirmative act or series of acts to indicate a pur¬ 
pose to repudiate ownership. 

In Summers v. Atchison T. & S. F. Ry. Co., 2 Fed. 
(2d) 717, the United States District Court held that to 
constitute abandonment there must be intent to relin¬ 
quish without intent to repossess, followed by actual 
relinquishment to the extent that the property is left 
free to be appropriated by others, and that mere non¬ 
user does not constitute abandonment. 

And when it is realized that the question of intent 
is paramount the following language of the Supreme 
Court of the United States in the case of N. Pacific R. 
Co. v. Washington , supra, becomes strikingly apposite: 

_ i 

“But upon the facts found and admitted ho suffi¬ 
cient case is made for a writ of mandamus,! even if 
the court could under any circumstances issue such 
a writ for the purpose set forth in the petition. 
The fraudulent and wrongful intent, Charged 
against the defendant in the petition, is denied in 
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the answer, and is not found by the jury. * * * 
i“For the reasons above stated, the judgment of 
the Supreme Court of the Territory must be re¬ 
versed, and the case remanded, with directions to 
enter judgment for the defendant dismissing the 
petition”. 

Abandonment is a conscious purpose on the part of 
the owner of personal property to so treat the same as 
to manifest an intention to thereafter neither use nor 
retake it into his possession. St. Louis Dairy Co. v. 
Northwestern Bottle Co., 204 S. W. 281. 

The question of abandonment is one of intention and 
there is no abandonment unless the premises are left 
with an intention of not again assuming possession. 
Buran v. Curran, 114 N. E. 166, 275 Ill. 448. 

Abandonment requires affirmative act indicating pur¬ 
pose to repudiate ownership. Brannon v. Mercer, 198 
S. W. 253, 

“Abandonment” of tangible personal property 
means that the owner thereof voluntarily relinquishes 
possession thereof with intention of terminating his 
ownership, and with no intention of vesting title in an¬ 
other. In action for possession of rails of tramway 
which had not been in use for some time, held, that evi¬ 
dence did not establish abandonment by owner, nor pos¬ 
session by owners of servient estates. Talley v. Drum- 
heller, 130 S. E. 385,143 Va. 439. 

Intention to abandon, evidenced by clear and decisive 
act, is necessary. Sullivan Const. Co. v. Twin Falls 
Amusement Co., 258 P. 529. 

“Abandonment” means absolute relinquishment, in¬ 
cluding both intent and act. Jordan v. State, 296 S. W. 
585. 
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There is no abandonment of personal property with¬ 
out actual or complete relinquishment with intent to 
part with it permanently. Hediger v. Zastrow, 218 
N. W. 172. | 

To constitute ‘ 4 abandonment’’ of property, there 
must be relinquishment with intent to part with it per¬ 
manently. State v. Murray, 219 N. W. 271. 

‘‘Abandonment 79 of property requires concurrence 
of intention to abandon and actual relinquishment. 
Schaffner v. Benson, 166 N. E. 881. ! 

To establish “abandonment”, acts clearly indicating 
practical abandonment must be established, hnd there 
must be actual intention to relinquish all rights and 
claims. “Abandonment” consists of actual acts of re¬ 
linquishment, accompanied with intent and purpose to 
permanently give up claims and rights to property. 
Stinnett v. Kinslow, 38 S. W. (2d) 920, 238 Ky. 812. 

“Abandonment” means voluntary relinquishment of 
possession of thing by owner with intention bf termi¬ 
nating his ownership, but without vesting ii in any 
other person. To constitute “abandonments”, there 
must be intention to abandon, and intention must be 
accompanied by act by which property is actually aban¬ 
doned. Bober v. Ukase Inv. Co., 10 P. (2d) 356. 

“Abandonment” of property requires concurrence 
of intention to abandon and actual relinquishment. 
Sandy River Coal Co. v. Champion Bridge Co., 48 S. W. 
(2d) 1062. 

“Abandonment” consists of actual relinquishment 
accompanied with intent to give up permanently claim 
and right of property. Rice v. Rice, 50 S. W. i(2d) 26. 

Abandonment includes both intention and external 
act by which intention is carried into effect. Llewellyn 
v. Philadelphia & Reading Coal & Iron Co., 162 A. 429. 
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To constitute abandonment of personal property, 
there must be act of abandonment coupled with inten¬ 
tion to abandon. Bicklnam v. Bussa Oil & Gas Co,, 152 
So. 393. 

Property is abandoned when owner walks off and 
leaves it with no intention to again claim it or exercise 
rights of ownership over it, and it then belongs to any 
one who takes possession. Steinbraher v. Crouse, 182 
A. 448. 

To make out case of abandonment or waiver of legal 
right, there must be a clear, unequivocal, and decisive 
act of party showing such purpose or acts amounting 
to an estoppel on his part. Stewart v. Leasure, 55 P. 
(2d) 917. 

m. 

Mandamus Will Issue Only in Case of Necessity to 
Prevent Injustice or Great Injury and if There Is 
a Doubt of Its Necessity or Propriety It Will Not 
Issue and Should Not Issue When It Will Oper¬ 
ate Enequitably or Is an Excessive Burden Upon 
Respondent. 

Assignments of Error Nos. 14, 17, 18, and 19. 

This principle is stated in the text of 38 C, J, 550,551 
under the subject “Mandamus” and is supported by 
cases cited in Note 13 under Section 20 and Note 16 
under Section 22. 

In Morgan v. Howard, 54 App. D. C. 3, 293 Fed. 650, 
this Court said: 

“Having in mind that mandamus is awarded, not 
as a matter of right, but in the exercise of a sound 
judicial discretion, to remedy and not to promote 
a wrong, to compel the performance of an actual 
duty rather than to direct the performance of an 
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act which will work public or private mischief, and 
that although classed as a legal remedy its issu¬ 
ance is largely governed and controlled by equita¬ 
ble principles (Duncan Townsite Co. v. Lane, 245 
U. S. 308, 38 Sup. Ct. 99, 62 L. Ed. 309),; it is ap¬ 
parent that the writ ought not to issu@ in this 
case.” (The Court has substantially quoted from 
the Duncan Townsite case.) (Italics ours) 

i 

Here the Court below failed to view the case from 
the point of view of the equities involved; and because 
of the refusal of the Court to consider requested con¬ 
clusions of law and findings of fact or permit them to 
be filed, the respondent is perforce here on this record 
only with its exception to such refusal to consider. All 
we can now do therefore is to point out to this Court the 
inequity and the lack of necessity in requiring the re¬ 
spondent Company to bear the heavy financial burden 
of repaving the track area at this time; when the street 
is not in condition to require repaving; when by the ad¬ 
mission of the Engineer of Highways the District Com¬ 
missioners have no present intention of rephving the 
street; when it is not in any repaving schedule (R. 37) 
and when there is no indication that it would be neces¬ 
sary to repave it for an indefinite period; and when it 
is perfectly possible and feasible to keep the pavement 
in the track area in as good condition as the; average 
of all the street pavements in the District by making 
the necessary repairs from time to time. (R. 37) The 
gross inequity and want of necessity of requiring the 
removal of these tracks because of the alleged or sup¬ 
posed liability to automobiles skidding on th4 rails is 
picturesquely illustrated by the fact, as shown by the 
testimony of the same Highway Engineer and the 
photographic exhibits Plaintiff’s Nos. 4-9 and Defen- 

i 

i 

| 
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dant’s Nos. 1-8, that when the District Commissioners 
repaved the entire area of Connecticut Avenue, par¬ 
ticularly in the neighborhood of Klingle Bridge, and 
the street railway tracks were removed in order to ac¬ 
commodate such repaving, the rails were left in posi¬ 
tion across the Bridge and for some distance on each 
side thereof where the liability of automobile skidding 
is precisely the same or greater than at the location in 
E Street in question. (R. 38) In fact the record shows 
that the wheel rails in E Street are of the grooved 
variety which are flush with the street pavement where¬ 
as the rails which were not removed in Connecticut 
Avenue are of the “T” rail type where the pavement 
on the inner edge of the rails was depressed in order 
to accommodate the flange of the car wheels and where 
such depression was filled in with paving material to 
bring the pavement surface flush with the rail surface. 
(R. 38, 39, and Defendant’s Exhibits Nos. 10 and 11) 
The record also shows that there is no difficulty about 
keeping the conduit tube clear of filth and sediment; 
that it has been so cleaned; and that its condition at 
this time is much better than the average. (R. 39, 40) 
In fact the record is clear that from a practical point 
of view there is no present necessity for the removal 
of the tracks; that there is no condition of the tracks, 
or the pavement of the track area, that does not exist 
in common with all other streets where street railway 
tracks are located or that such tracks constitute any 
greater hazard than in any of the other similar situa¬ 
tions, if indeed it can be said that from the record they 
constitute any material hazard whatever. Indeed the 
record discloses that there is no known instance where 
any automobile or pedestrian has skidded or slipped 
on these rails in E Street. (R. 39) The equitable cir- 



cumstances which obtain with respect to the time and 
conditions under which abandoned tracks are Removed 
in city streets have been given consideration in other 
cities by commissions and boards having jurisdiction 
of the matter and it would seem that they Would be 
pertinent here as indicating what has been considered 
equitable under similar circumstances elsewhere. 

For instance in its opinion and finding in the case of 
Commonwealth ex rel . Virginia Ry. & Power Cd r v. City 
of Portsmouth , P. U. R. 1924B, 130, the Virginia State 
Corporation Commission having jurisdiction of the 
matter said: 

“However, that case is easily distinguished from 
this case because the Public Service Commission 
of Pennsylvania derives all of its power j from a 
legislative act not sufficiently broad in its scope to 
vest that Commission with the power it attempted 
to exercise, while the State Corporation Commis¬ 
sion of Virginia derives its powers of supervision, 
regulating and controlling public utilities fpom the 
Constitution of Virginia as well as from acts of 
legislature and the powers conferred upjon this 
Commission are sufficiently broad as to give it 
jurisdiction over this question. 

“This Commission being of opinion, therefore, 
that there is no valid contract obligation! on the 
company in respect to the alleged duty of ipaving, 
and that, even if there were such a contract, the 
state has the power with the consent of tjie com¬ 
pany and against the protest of the city to Suspend 
such duty, and that it has invested this Commis¬ 
sion with such power of suspension, the demurrer 
of the City of Portsmouth should be overruled. 

“Having disposed of the question of jurisdiction 
raised by the demurrer we now pass to fhe con¬ 
sideration of the propriety of granting the request 
of the Virginia Railway & Power Company rela¬ 
tive to the suspension of the duty of paving' * * * 
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To impose this heavy burden on the power com¬ 
pany under present conditions would be unjust and 
unfortunate; unjust to the power company and 
unfortunate to the public whose needs it is de¬ 
signed to serve. The suggestion that the power 
company might be enabled to carry such a burden 
by raising its rates is unworthy of consideration 
because an attempt to do so would raise the rates 
to a point beyond the willingness of the car-rider 
to pay and the natural and logical result of such 
a course would be the discontinuance of service by 
the power company. The imposition of paving 
costs in the present day is generally recognized as 
economically unsound; certainly the imposition of 
such a burden on an operation already losing 
nearly $100,000 annually is not to be seriously 
thought of”. (Italics ours) 

In Jacksonville, Fla . by Ordinance V-55 approved 
February 9, 1932, authorizing the substitution of bus 
for rail operations, it was provided by Section 6 that 
when the street railway system should be discontinued 
and abandoned the Company should within a reason¬ 
able time thereafter remove the part or portion of its 
track so abandoned and all poles used by it along such 
street or streets as well as all overhead wires, 

provided that the Company shall not be required 
to remove any of its tracks where the same are 
laid in concrete, asphalt or other hard surface, ex¬ 
cept brick laid on sand. * * * 

“Whenever any track shall be discontinued and 
abandoned and not removed, the Company shall 
within a reasonable time after such abandonment, 
fill all grooves or other irregularities along the 
track with some suitable substance to be approved 
by the City Engineer, so that the same shall be 
made smooth with the surface of the street. * * * 
“If any track laid in concrete, asphalt or other 
hard surface, except brick laid on sand, shall not 



be removed when discontinued and abandoned, the 
same shall remain as laid until such time as such 
street shall be paved or repaved, and at sijich time 
the Company may, at its own cost and expense, re¬ 
cover, repossess, and remove its said tracks and 
dispose of the same as its exclusive property”. 

j 

In the City of Rockford, Ill. an ordinance providing 
for the substitution of buses for street cars passed 
August 11, 1930, provided for the voluntary Removal 
by the Company of the tracks in certain streets and 
also that 

i 

“In any of the aforementioned streets ih which 
the Rockford Electric Company does not | remove 
its rails, it shall at such time as such street or 
streets are repaved by the City of Rockford, re¬ 
move its rails without expense to the City of Rock¬ 
ford.” 

! 

In Memphis, Tenn. a franchise ordinance providing 
for motor bus operation passed June 4,1935, provided: 

j 

“(1) Where tracks are abandoned in a perma¬ 
nently paved street and where the pavement is in 
good condition, the company will be relieved of 
any and all future construction, reconstruction and 

maintenance expenditures with respect Ithereto. 
# * # 

“(5) Where tracks are abandoned in perma¬ 
nently paved streets and are allowed to! remain 
and the City of Memphis at some subsequent date 
decides to repave the street the Company! will be 
required to remove its rails and ties at its expense 
as directed by the City Engineer . 9 9 

\ 

In Kenosha, Wis. Ordinance No. 743 providing for 
the substitution of trolley bus operations, approved 
July 7, 1931, provided also that after abandonment of 
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any portion of the street railway system the company 
should remove all of the overhead structures, except 
such as may be used in connection with the trackless 
trolley cars, and should also fill with asphalt, concrete, 
or other similar material, directly inside the gauge line 
of its rails on the portion of the systems abandoned so 
as to prevent such rails from substantially obstructing 
or interfering with the vehicular traffic. And that 

“whenever the City shall reconstruct a street be¬ 
tween curb lines * * * said Company, shall * * * 
remove the rails of its now existing system * * 

In the City of Superior, Wis. a Resolution approved 
May 8, 1935 authorizing the operation of buses pro¬ 
vided that the Company would remove all trolley and 
other wires; that the Company would cover the flange 
wheel rails which are in concrete pavement and will 
repair the street between the tracks; that the Company 
will remove the street car rails now in the street except 
such rails as are laid in streets paved with concrete, 
unless said concrete streets are to be re-paved under 
the proposed paving project in which event the rails 
are also to be removed. 

In Massachusetts an act establishing the obligations 
of street railway companies as to removal of tracks 
upon discontinuance of use which was passed in 1934 
(Chapter 310) provided that: 

“if such order of revocation is approved, the com¬ 
pany shall become obligated to remove the railway 
included in the location thus revoked at such time 
or times as the municipal or state authorities hav¬ 
ing control of the public way or ways occupied 
thereby shall propose to resurface any part or 
parts of such way or ways or to remove the same 
forthwith upon order of the Board of Aldermen or 
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Selectmen, but it shall be under no obligation to 
pay for any part of the resurfacing thereofL Upon 
receiving written notice from such municipal or 
state authorities at any time after the approval of 
such revocation that it is proposed to resurface 
any part or parts of such way or ways, the Com¬ 
pany shall thereupon remove at its own expense 
the railway from such part or parts included in 
the location so revoked coincidently with the re¬ 
surfacing of such way or ways ’ \ 

It will be observed that in all such cases there was 
no question as to the intention to abandon on the part 
of the Company. And it will also be observed that 
while it has been considered equitable that the company 
should remove its tracks where the city proposes to 
repave the street, it is recognized that the company is 
under no obligation to bear any of the cost of paving or 
repaving which is for the future use of the public only. 

Attention has been previously called to the fact that 
the provisions of the so-called Merger Act with respect 
to obligations of the street railway companies as to 
paving distinctly and specifically relieve the Companies 
from much of their pre-existing statutory paving obli¬ 
gations and specifically provide just what paving obli¬ 
gations the merged company shall assume. In this con¬ 
nection it might be helpful, to adopt as argument a pas¬ 
sage from a report of the Committee appointed by the 
Commissioners of the District of Columbia, in re taxa¬ 
tion of semi-public corporations, signed by jWm. A. 
Roberts, Peoples’ Counsel, Daniel J. Donovan, Audi¬ 
tor, D. C., and William P. Richards, Assessor, D. C., 
under date of April 18,1935, as follows: 

i 

‘‘ Since the preparation of the original djraft cer¬ 
tain legislation has been enacted in the District of 
Columbia which requires modification of! the bill 
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as at present introduced. For example, the Street 
Railway Merger Act of January 14th, 1933 re¬ 
lieved the Street Railway Companies of the cost 
of maintaining policemen at street railway inter¬ 
sections and in addition of a great part of the cost 
of paving and of the maintenance of bridges. This 
concession was effective with the Merger on De¬ 
cember 1, 1933. • * * 

“As has been indicated heretofore, the Merger 
Act of January 14, 1933, materially changed the 
charges against street railway companies for pav¬ 
ing. Prior to the effective date of the Merger on 
December 31,1933, street railway companies were 
charged with the entire cost of paving between 
their tracks and for two feet on each side of the 
outer rail. The more complex method provided 
under the Merger retains the cost of paving on the 
companies when not coincident with adjoining 
highway paving. However, many track renewals 
are timed to coincide with the highway paving pro¬ 
gram. In that event the District of Columbia bears 
one-half the cost of the paving. The provisions 
of the Merger Act with respect to the maintenance 
of track paving have greatly diminished the costs 
to the Company of this work also. The effect of 
this statute in diminishing cost to the companies 
will not be felt in full until major track renewals 
occur under the rerouting program when it is esti¬ 
mated that costs will be borne by the District of 
Columbia to the extent of about $350,000 per an¬ 
num which previous to the Merger Act would have 
been upon the companies”. 

It was apparently clearly understood by the Commis¬ 
sioners of the District of Columbia that the paving pro¬ 
visions of the Merger Act superseded prior obligations 
of the street railway companies with respect to paving 
and were intended to and did relieve them of any and 
all paving obligations except such as are specifically 


provided by the Merger Act. By no stretch of imagi¬ 
nation can the paving provisions of the Merger Act be 
held to include any obligation upon the Compjany to 
pave streets where street railways are not operated. 

In the absence of any statutory requirements the 
equities inherent in the situation where street tailway 
operations are abandoned are these: 

* j 

1. If the Company elects to remove its structures 
from the street it must repair the excavation s^> made 
and put the street surface so destroyed in proper and 
useful condition. 

2. If it does not elect to remove its property it should 
be expected to keep it in such repair that it will not 
become a traffic hazard. 

3. When the municipal authorities find it necessary 
and elect to repave such streets the Company contem¬ 
poraneously with such repaving should remove its 
tracks so that the municipal authorities may -Without 
obstruction perform the duties which are theirs of 
repaving and maintaining the paving in the public 
streets. 

There is certainly no statutory duty, nor is there any 
equitable reason why the Company, having ceased to 
use the streets for the exercise of its street railway 
franchise, should bear the cost of paving or maintain¬ 
ing the paving for the sole future benefit of the general 
public, the Company having no special use thereof. 

These some principles are recognized in tjhe in¬ 
stances cited from other jurisdictions. 
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i CONCLUSION. 

1. The refusal of the Trial Court to entertain the 
prayers of the defendant for rulings upon specific ques¬ 
tions of law involved was not only prejudicial error but 
was an attempt to establish a procedure which would 
render it impossible for parties to secure review of 
such questions in this Court in view of its ruling in the 
case of Martin v. Washington Times Co., decided Jan. 
4, 1937, — App. D. C. — Fed. (2d) —, 65 Wash. 
Law Eep. 385 (April 23, 1937) and other cases where 
the Court has made similar rulings. 

2. The Trial Court had no justification in the record 
for the assumption that the Company had intentionally 
abandoned the tracks in question and the Commission¬ 
ers of the District of Columbia (the plaintiffs) had no 
express authority to order their removal. As clearly 
decided by this Court in the Georgetown & Tevdeytown 
case, supra, no such authority could be assumed or im¬ 
plied but must be found in express statutory provi¬ 
sions ; there being no applicable common law principles 
where franchise rights and obligations are governed 
by Congressional statutes. 

There being no authority in the Commissioners of 
the District of Columbia to order the removal of the 
tracks, or the repaving of the track area by the Com¬ 
pany, the issuance of the writ of mandamus to compel 
such removal and repaving at the expense of the Com¬ 
pany is clearly without due process of law; is the tak¬ 
ing of the property of the Company for the use of the 
public without just compensation; and is in violation of 
the constitutional rights of the defendant. 
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Upon the first ground the judgment should be re¬ 
versed and a new trial ordered; and upon the Second 
ground, a reversal should include a mandate to the 
Court below to enter judgment for the defendant. 

Respectfully submitted, 

G. Thomas Dunlop, j 
S. R. Bowen, 

Attorneys for Appellant . 

George E. Hamilton, 

Of Counsel . 

May 24,1937. 
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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
January Term, 1937 

i 

No. 6935. ! 

i 

I 

Special Calendar. 

| 

Capital Transit Company, a Corporation, | 

! 

Appellant, 

| 

V. 

i 

Melvin C. Hazen, George E. Allen, and Da|n I. 
Sultan, as Commissioners of the District of Columbia, 
and District of Columbia, a Corporation, 

i 

Appellees. \ 

j 

I 

BRIEF ON BEHALF OF APPELLEES. 

j 

' 

STATEMENT 

This is an appeal from a judgment of the District 
Court of the United States for the District of Columbia 
granting a writ ordering the Capital Transit Company 
to remove its unused rails and track structure from E 
Street, between 11th and 14th Streets, Northwest^ and 
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to replace and repave the track area and pavement 
damaged or destroyed by such removal. 

The facts in substance are these: 

For a long time prior to April 30, 1936, the appellant 
and its predecessors lawfully operated street cars, serving 
the public, on tracks over and along said stretch of E 
Street. On or about May 6, 1936, pursuant to orders of 
the Public Utilities Commission (hereinafter quoted), 
the appellant ceased and abandoned such operations, and 
within the month totally disconnected said tracks at the 
14th Street end and also at the 11th Street end (R. 30-31). 
These disconnections were extensive and expensive 
(R. 32), and it would be practically impossible to restore 
prior operating connections with the 14th Street tracks 
(R. 32). The Commissioners of the District of Columbia 
on or about June 23,1936, in writing, formally demanded 
of the Company that it remove the tracks on E Street 
and repair and restore the pavement destroyed or dam¬ 
aged by the removal of the track and track structure. 
The Company refused, and this action was brought for 
writ of mandamus. 

The tracks in issue are double or two-way tracks and 
are of the underground or slotted type, with grooved 
wheel rails and slotted center rails through which the 
operative power is supplied from underground conduc¬ 
tor bars, the latter being located in hollow tubes or struc¬ 
tures. The wheel rails are laid on and supported by iron 
yokes underground, and access to the tube for repair and 
maintenance work is through manholes or handholes 
covered by flat iron covers or gratings placed at street 
surface levels. 

Prior to January 14, 1933, the Capital Traction Com¬ 
pany and the Washington Railway and Electric Company, 
predecessors in interest of the appellant, Capital Transit 
Company, entered into a merger or unification agreement 



under an Act of Congress approved March 4,1925, vrhich 
provided that no such merger should be effective until 
specifically approved by further Act of Congress. Among 
other things, the agreement specifically provided 

“Seventh. Approval of this agreement by Joint 
Resolution or Act of Congress of the United States 
shall constitute and confer jurisdiction on the Public 
Utilities Commission to issue any order reasonably 
necessary to secure the operating and/or other 
economies contemplated by this merger, and to order 
reasonable extensions and/or reasonable abandon- 
merits of tracks and/or facilities. And said orders 
shall have the same legal effect and be enforceable 
in the same manner as other orders of said Commis¬ 
sion.” (Italics added.) 

Thereafter, by Resolution approved January 14, 1933, 
Congress approved said merger agreement, and by Sec¬ 
tion 11 of the Resolution provided: 

i 

“Sec. 11. It is understood and agreed that nothing 
herein shall be construed as creating any new rights 
of franchise to use the streets in the District of 
Columbia for transportation purposes: Provided , 
That the Capital Transit Company shall exercise 
and succeed to all of the property, rights, and fran¬ 
chises of the Capital Traction and the Washington 
Railway and Electric Companies, which they are 

required herein to vest in the Capital Transit Com¬ 
pany, subject, however, to the right of the Public 

Utilities Commission to order reasonable extension 

| 

or reasonable abandonment of tracks and facilities” 
(Italics added.) 

The Capital Transit Company, as provided for by the 
Merger Act, was incorporated and took over the railway 
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properties of its said predecessors as of December 1, 
1933. Thereafter, the Public Utilities Commission insti¬ 
tuted proceedings for the purpose of carrying out the 
service-consolidating and rerouting provisions of the 
Merger Act, and on March 21, 1935, issued its Order 
No. 1346, providing in Section 1 thereof as follows: 

“Section 1. That the Capital Transit Co. be, and 

it is hereby authorized and directed to abandon; 
♦ * * * * * * 

“E. Double tracks in E Street and continuation 
thereof in the intersection of Fourteenth Street and 
Pennsylvania Avenue, between the west curb line 
of Eleventh Street and Fourteenth Street, including 
special track work connected thereto in Pennsyl- 
i vania Avenue and in Fourteenth Street.” (R. 33.) 

And on April 4, 1935, said Commission issued in said 
proceeding its further Order No. 1350, reading, so far 
as pertinent to this case, as follows: 

“It is ordered: 

Section 1. That the Capital Transit Co., be, and 
it is hereby, authorized and directed to abandon (a) 
double track crossing in the intersection of Ninth 
Street, K Street and New York Avenue, N. W., 
and (b) special work in the intersection of Eleventh 
and E Streets, N. W., including switch connections 
in Eleventh Street and in E Street and connecting 
track in E Street between the special work and 
the west curb line of Eleventh Street.” 

Following these orders, the tracks on E Street were 
disconnected by the Company, as hereinbefore stated; 
and on June 23, 1936, the Commissioners of the District 
of Columbia entered their order requiring and directing 
the Capital Transit Company to take up and remove 


i 
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the E Street tracks and to repair and restore the pave¬ 
ment injured or destroyed by such removal, and issued 
their demand on the Company accordingly (R. 7-9). The 
Company refused (R. 10). 

! 

The case was tried upon the issues made by the peti¬ 
tion, the answer of the defendant, and the traverse to 
that answer. Additional facts are stated hereinafter 
in our Argument. 

The lower Court found that “when the Public Utilities 
Commission ordered these tracks abandoned, and when 
the operation of a street railway on E Street from 11th 
Street to 14th Street was abandoned, the court takes it 
to mean a final abandonment of the operation of the 
street railway on E Street from 11th to 14th Street;” 
that the stoppage of the running of its cars on E Street 
from 11th to 14th Streets and the taking out of the con¬ 
necting rails at the 14th and E Streets end and at the 
11th and E Streets end so the tracks are not usable for 
railway purposes at all at the present time, “shows an 
acquiescence and consent on the part of the railway com¬ 
pany to the abandonment of the tracks on E Street from 
11th Street to 14th Street for the purposes of operating 
a street railway on that street” (R. 18); that after the 
issuance of the orders of the Public Utilities Commission 
with respect to E Street from 11th to 14th Streets, “the 
Transit Company has its tracks in that street without 
any right to have them there, because it has no need to 
operate a street railway there. It has them there for 
no purpose, either now or in the future, so far as this 
Court is concerned” (R. 19). And “the Municipality, 
having the authority and the right to have the street 
cleared of property belonging to others, has the right to 
say to the Capital Transit Company, ‘You must remove 
your property that is embedded in the street there/ ” 
(R. 19.) | 


_ 
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Upon these findings and conclusions the Court entered 
the order and judgment granting the writ of mandamus 
prayed for by the District authorities (R. 22-23). 

ARGUMENT 

L 

It would seem clear beyond doubt that Congress by the 

» 

Merger Act gave express authority to the Public 
Utilities Commission to order “abandonments of tracks 
and/or facilities,” and that the Commission’s Orders 
Nos. 1346 and 1350, quoted in the Statement above, 
requiring of the Capital Transit Company abandon¬ 
ment of its tracks in E Street, were within its juris¬ 
diction and final. 

At the outset, attention is called to the fact that the 
Railway Companies, predecessors in interest and progeni¬ 
tors of the Capital Transit Company, in the “Seventh 
Paragraph” of the Unification Agreement, which para¬ 
graph is also quoted above, proposed to Congress that 
authority to order abandonments be given to the Public 
Utilities Commission, and thereby asserted in advance 
their acquiescence and that of their proposed successor 
in interest, the Capital Transit Company, in lawful orders 
of abandonment to be issued by the Commission, and 
that Congress, following the proposals of such Unification 
Agreement, adopted its Resolution expressly authorizing 
the Commission to order abandonments of tracks and 
facilities. We have, therefore, not a unilateral act on 
the part of one party, but the concurrent act of all parties 
to the franchise; and the Company should be considered 
as estopped from contending against the authority of 
the Public Utilities Commission to order the abandon¬ 
ments contemplated by Paragraph Seventh of the Unifi- 



cation Agreement and Section 11 of the Resolution. 


(The 


Agreement and the Resolution are hereinafter referred 
to as the Merger Act.) In fact, in the instant case the 

i 

Company recognized the authority and the validity of 
the Commission’s orders by following them and discon¬ 
necting its tracks at 11th and 14th Streets in such man¬ 
ner that it would be practically impossible to again restore 
E Street railway operations, even if the speculation be 
indulged that at some future time the Public Utilities 
Commission would permit it. Certainly the conjecture, in 
view of the proposals to Congress and the Company’s acts 
following and flowing from the orders of the Commission 
in disconnecting its tracks, should not be resolved in 
the Company’s favor. As the lower Court stated, the 
abandonment must be taken to be “a finality”. Of cdurse, 
this does not mean that the Company does not stilf own 
the rails and other personal adjuncts of the track struc¬ 
ture. They are still its personal property, but its right 
to keep and maintain them in the street is gone. In the 
words of the lower Court—“the Transit Company has its 
tracks in that street without any right to have them 
there, because it has no need to operate a street railway 
there.” After the orders of the Commission directing 
abandonment, and made pursuant to the Merger Act, the 
Company’s right to operate over E Street west of 11th 
Street was at an end. Nothing that the Company can 
itself do can restore that right, though Congress dr the 
Commission, acting through congressional authority, if 
we deal in possibilities and conjectures, might, at some 
future date, re-grant or restore to the Company the right 
to again operate along the street in question. The con¬ 
tention of the appellant that it has some sort of a fran¬ 
chise to operate in the indefinite future along E Street 
is without substance in law or in fact. It can never oper¬ 
ate there again without express sanction of the Commis- 
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sion or of Congress. And there is certainly no warrant 
for the belief that either the Commission or the Congress 
will ever again permit the operation of street cars over 

tracks on E Street at the location in question. All the 
presumptions flowing from the Merger Act and the orders 
of the Commission made pursuant to the Act are against 
such a proposition. 

This brings us to the question of whether the appellant 
has the right to keep its tracks and property in E Street 
after the Public Utilities Commission has ordered the 
abandonment thereof and after the Commissioners of 
the District of Columbia have demanded their removal 
from the street. Without arguing whether the orders 
of the Public Utilities Commission ordering the abandon¬ 
ment of the tracks carry with them by implication a 
direction to remove the tracks from the street, we submit 
that the order and demand of the Commissioners of the 
District of Columbia (who control the District's streets) 
that the Company take up and remove its tracks are legal 
and must be obeyed. The proposition urged by the Com¬ 
pany, in effect that it has the right to use the streets of 
Washington as a storage place for its rails and track 
structures until it gets ready to remove them, is strange 
and novel. It is beyond belief that a similar argument 
would be made with respect to any cars owned by appel¬ 
lant which might have been on the rails on E Street at 
the time they were disconnected from the operating tracks 
at 11th and 14th Streets. And yet the logic and law 
would seem to be the same in the one case as in the 
other. We submit that it is for the Commissioners of 
the District of Columbia and not for the Company to 
say whether the latter's private property shall be per¬ 
mitted to remain in the public streets after such prop¬ 
erty no longer serves the public. The Commissioners 
are charged with the duty and given the power to main- 
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tain and control the streets of the District of Columbia. 
(R. S. D. C., Sec. 77; 18 Stat. 116, C. 337, Sec. 2; 20 ^tat. 
103, C. 180, Sec. 2; D. C. Code (1929), Title 12, C. 1, 
Sec. 1, p. 121.) Theirs is the discretion, and so loiig as 
the discretion as exercised is within the limits of reason¬ 
ableness it cannot be questioned. It is not only within 
their power but it is their duty to free the streets of 
obstructions, hazards, and trespasses, and it is their 
function, at least in the first instance, to determine When 
a thing in the street is a hazard, a trespass, an obstruction, 
or a nuisance. 

There can be no substantial dispute as to the right 
of the Commissioners to order and demand that structures 
or property in the street without legal right shall be re¬ 
moved, and the owner of structures or property, to defeat 
an order and demand, must establish a legal right to 
maintain his property in the street. He, not the Com¬ 
missioners, must bear the burden. (Lake Shore & jlf. S. 
Ry. Co. v. City of Elyria , 69 Ohio St. 414, 69 N. E; 738, 
744; Delaware, L. & W. R. Co. v. City of Buffalo, 158 N. Y. 
266, 53 N. E. 44.) In the present case, as stated by the 
lower Court, the Transit Company has its tracks in E 
Street without any right to have them there “because it 
has them there for no purpose, either now or ih the 
future,” and the municipality, “having the authority and 
the right to have the street cleared of property belonging 
to others * * *” has ordered the removal of the tracks 
from the street. 

But, the appellant says, “It certainly cannot be i!nain- 
tained that the Commissioners would have any right to 
order the removal of these tracks unless there is a clear 
legal duty on the part of the respondent Company to 
remove them” (Appellant’s Brief, p. 19). How there 
could be a clearer legal duty on the part of the Company 

to remove its tracks than under the circumstances of 

| 

i 



10 


this case it would be hard to imagine. In the Unification 
Agreement, request was made of Congress to give the 
Public Utilities Commission the right and power to order 

the abandonment of tracks in the discretion of the Com¬ 
mission. Congress granted that right and power. The 
Commission exercised it. The Company did not appeal 
from the orders of the Commission but acquiesced in 
them and disconnected its tracks, and in every way, 
except in its formal answer in the pending case, indi¬ 
cated a final abandonment of everything except its owner¬ 
ship of the salvage. After such abandonment, it was 
the Company’s clear legal duty to remove its property 
no longer used or useful for public railway purposes 
from the street, particularly after demand of the District 
Commissioners. Public streets are for public purposes 
and not for the storage of private property. Just as a 
railway which is built in a highway without authority 
of law is not rightfully there and the public has a right 
to have it removed, whether it be called an encroachment, 
an obstruction, or a nuisance (Tp. of Bangor v. Bay City 
Traction & Elec. Co., 147 Mich. 165; 110 N. W. 490; Com¬ 
monwealth v. The Erie and North-East Railroad Co., 
27 Pa. St. 339, 67 Am. Dec. 47; Jacksonville Ice & Electric 
Co. v. Moses, 134 S. W. 379), so the maintenance of a 
railway track or other encroachment in a street after 
the track has been abandoned, or by lawful authority 
ordered abandoned, is equally an unlawful encroachment, 
obstruction, or nuisance. ( Village of Hempstead v. Ball 
Electric Light Company, 41 N. Y. S. 124, 9 App. Div. 48; 
Farmers & Merchants Co-op Tel. Co. v. Boswell Tel. Co., 
(Ind.) 119 N. E. 513.) In the Hempstead case, supra, 
the Court held that electric poles, wires, or lamps placed 
in the streets for the purpose of lighting them, but no 
longer in use, constituted a nuisance. The Courts have 
held in numerous cases that unauthorized permanent 
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structures in streets or highways are per se public nui- 

■ I 

sances. And, of course, abandoned structures in streets 
or highways are, when ordered to be removed, unauthor¬ 
ized and illegally in such street or highway. As Stated 
in Village of Stillwater v. Hudson Valley Ry. Coi, 241 
N. Y. S. 569, 229 App. Div. 41: j 

I 

I 

I 

i 

“Every railroad, gas, or lighting corporation 
granted a franchise to use public streets or high¬ 
ways, takes such grant with the implied obligation 
not to subordinate such streets or highways to an 
impairment of use beyond that granted; and when 
it surrenders or abandons such use , to restore the 
pavement of the invaded street or highway to the 
condition of the adjacent pavement.” (Italics 
added.) 

This case was taken to the Court of Appeals of| New 
York and modified on another point, but on the point 
similar to the one involved here, the Court of Appeals, 

I 

after referring to the fact that the railroad company 
had operated with the consent of the municipality, said: 

“The consent is at an end and the tracks of the 
railroad company in the street are there without 
authority, and constitute a trespass or a public 
nuisance. They must be taken up.” (174 N. E. 306.) 

Appellant labors hard to distinguish the Stillwater 
case from the instant case. It is, of course, apparent that 
no two cases are precisely similar as to facts and that 
there is a variation in some of the collateral facts in 
that case from those of the instant case; but on essential 
facts and on the principle involved as to the implied 
obligation of an owner to remove his track from a public 
street after the surrender or abandonment of the pse of 
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the street for transportation purposes that case is author¬ 
itative and applicable here. The case is a direct author¬ 
ity for the proposition that when a railroad company 
surrenders or abandons the use of its tracks in a street 
for railway purposes, it is, and its successors in interest 
are, under the obligation to remove its salvage property 
and to restore the condition of the street or highway; 
and the decision of the Court of Appeals in that case 
(174 N. E. 306) is direct authority for the proposition 
that after the surrender or abandonment of such use “the 
tracks of the railroad company in the street are there 
without authority, and constitute a trespass or a public 
nuisance.” 

A case on principle similar to the present case was 
Detroit United Ry. v. Detroit , 229 U. S. 39, where the 
full term of the franchise to operate over the street had 
expired without renewal (and thus there had been a sur¬ 
render or abandonment). The Supreme Court said: 

i “We are of the opinion that where a street rail¬ 
road is authorized to operate in the Streets of a 

I city for a definite and fixed time, and has enjoyed 
the full term granted, it may, upon failure to renew 
the grant, be required, within a reasonable time, 
to remove its tracks and other property from the 
streets.” 

Certainly the right or franchise of the Capital Transit 
Company to operate in E Street ended with the orders 
of the Public Utilities Commission under the Merger 
Act that the tracks in said street be abandoned. The 
Company had thus enjoyed the “full term,” all it could, 
of its franchise to operate on said street, and, as held in 
the Detroit case just cited, could be required by consti¬ 
tuted authority to remove its tracks from the streets, 
according to the rule of that case. 
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Other cases illustrative of the law respecting unlawful 
encroachments and illegal maintenance of structures upon 
public highways are reviewed in Davis v. Spragg, (W. 
Va.), 79 S. E. 652,48 L. R. A. (N. S.) 173,176, as follows: 

I 

“But it is admitted that the porch extends ouf over 
the street line about 9 feet and is supported by 4-inch 
iron posts resting on the sidewalk. This of itself 
is enough to show that it is a public nuisance.; Any 
unlawful encroachment upon or over a public j high¬ 
way, whether actually interfering with travel by 
the public or not, is a purpresture and a nuisance 
per se, and the jury are not at liberty to determine 
whether such encroachment amounts to a public 
nuisance by the measure of inconvenience the Public 
may suffer from it. 2 Elliott, Roads & Streets, Sec. 
828. This rule is abundantly supported by adjudi¬ 
cated cases. For instance, an awning over the side¬ 
walk (Hibbard v. Chicago, 173 Ill. 91, 40 L.|R. A. 
621, 50 N. E. 256), a bay window extending 18 
inches into the street (People ex rel. Faulkher v. 
Harris, 203 Ill. 272, 96 Am. St. Rep. 304, 67 j N. E. 
785), a bay window 16 feet above the sidewalk ex¬ 
tending 18 inches into the street (Reimer’s Appeal, 
100 Pa. 183, 45 Am. Rep. 373), pillars in front of 
a building extending 22 inches onto the sidewalk 
(First Nat. Bank v. Tyson, 133 Ala. 459, 59 Lj R. A. 
399, 91 Am. St. Rep. 46, 32 So. 144, and Bisqhof v. 
Merchants’ Nat. Bank, 75 Neb. 838,5 L. R. A. (|N. S.) 
486, 106 N. W. 996), have all been held to be jpublic 
nuisances.” 

■ j 

Appellant, on pages 24 and 25 of its brief, seems to 
imply that the Merger Act does not authorize the public 
Utilities Commission to order permanent abandonments. 


We wonder what then the proponents meant in Paragraph 
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Seventh of the Merger Agreement in their use of the 
word “abandonments” and what Congress meant in the 
Merger Resolution in the use of the same word, and what 
the Public Utilities Commission meant in the use of the 
word “abandon” in its orders, if each of them did not 
mean permanent abandonment. It is a cardinal rule of 
construction that words are to be given their ordinary 
meaning unless the context shows otherwise. We find 
no qualification of the word “abandonment” as used in 
either the Merger Agreement, the Merger Resolution, or 
the orders of the Commission and it should follow by 
imperative rule of construction that the word as used 
means permanent abandonment unless the Commission 
specifies otherwise. 

But, says the appellant on page 26 of its brief, in spite 
of all these things and of the disconnection of its tracks 
pursuant to the orders of the Commission—“Can an 
intention of the respondent Company to abandon the 
franchise right to maintain tracks in the street be in¬ 
ferred from equivocal circumstances in the face of its 
express denial of such intention in its answer?” Upon 
what principle can a mere denial in an answer in a law 
suit defeat express provisions of a statute and unequi¬ 
vocal acts of a person acting under the statutory pro¬ 
visions and orders entered pursuant thereto? Further, 
what right has appellant to interpret the statute and the 
orders of the Commission as requiring only tentative or 
temporary abandonment of the tracks in issue ? It would 
seem that ordinary rules of construction furnish a com¬ 
plete answer to the contention that the intention of the 
Company in its answer in this case conclusively or other¬ 
wise interprets and limits its acts under the Commission’s 
orders and defeats the clear language of the Merger Act 
and of the orders of the Public Utilities Commission. 
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Under what authority can appellant read into the 
Merger Act and into the orders of the Commission the 
word “contingent” or the word “temporary” as a qualifi¬ 
cation of the word “abandon”, and under what authority 
can the Company condition its compliance with the Com¬ 
mission's orders with respect to abandonments under 
the Merger Act? Manifestly, in the face of the law and 
the facts, the Company is in error when it states “that 
the burden was upon the petitioners to show such intent 
to permanently abandon by clear and unequivocal proof” 
(Appellant's Brief, p. 26). Of course, if appellant refers 
to abandonment of the title to its rails and other salvage 
property, the contention has merit and the authorities 
cited on pages 26 to 34 of its brief would be controlling. 
Appellees admit, as the lower Court finds, that there has 
not been an abandonment of the Company's titl^ in the 
rails and other salvage property as such. In fact, the 
Court's order in this case recognizes the title and right 
to such personal property as still in the appellant. Other- 
wise, the Court's order to remove such property from the 
street would be a futility. 


IL 


The Law and the Equities Involved Support the Judgment 

Granting the Writ. 

! 

i 

Appellant, on page 35 of its brief, claims that the 

* 

Court below failed to view the case from the point of 
view of the equities involved. It cites the decision of 
this Court in Morgan v. Howard , 54 App. D. C. 3, 293 
Fed. 650, and quotes 


“Having in mind that mandamus is awarded, not 
as a matter of right, but in the exercise of a sound 
judicial discretion, to remedy and not to promote 
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a wrong, to compel the performance of an actual 
duty rather than to direct the performance of an 
act which will work public or private mischief, and 
that although classed as a legal remedy its issuance 
i is largely governed and controlled by equitable prin¬ 
ciples (Duncan Townsite Co. v. Lane, 245 U. S. 308, 
38 Sup. Ct. 99, 62 L. Ed. 309), it is apparent that 
the writ ought not to issue in this case.” 

Appellant seems to overlook the fact that its so-called 
equities are not the only equities involved. The testimony 
of the Director of Highways is that the existence of the 
tracks in the street means a shorter life to the street 
pavement and causes a continuous and increasing burden 
of expense to the District of Columbia for the maintenance 
and repairs of the Street (R. 36); that the tracks cause 
inconvenience to pedestrians and highway users, and that 
they constitute a traffic danger and hazard (R. 34). And, 
we ask, why should the District suffer the shortening 
of the life of its street pavement and this constant in¬ 
creased and increasing expense, and why should its duly 
constituted authorities, charged with the control of the 
streets and with the maintenance of safety conditions 
of the public highways, permit indefinitely the existence 
of traffic hazards and of inconveniences to the public 
merely to save the Company from present outlay in com¬ 
plying with its clear legal duty to remove from the street 
the cause of the expense and of the traffic hazard and 
danger? 

The appellant urges, however (Brief, p. 10):—“There 
is no finding by the Court, * * * that the tracks in 
the street constituted a nuisance in fact.” Has not the 
appellant ignored the Court's finding on page 19 of the 
transcript of record? 
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“The Court further finds that there is somewhat 
more of a hazard—substantially—in traveling in 
automobiles over a street that has car tracks in it 
made of iron or steel with a smooth surface than one 
that has not such car tracks in it. There is some addi¬ 
tional hazard, because of the grooves of the tracks, 
that there would not be when traveling over a street 
that has a smooth cement or asphalt surfaces” 

If it were necessary we would urge that this finding 
by the lower Court is equivalent to a finding of nuisance 
in fact. And the Record amply supports finding? that 
the existence of the tracks in E Street, with the conditions 
resulting therefrom, constitutes a nuisance in 
well as a nuisance per se, and a trespass, and an 
obstruction and encroachment on the public street?. We 
here review the testimony on this phase of the case. 

The record shows that while the street pavement, in 
and outside of the track areas, on E Street is in average 
condition as compared with other pavements in the City, 
the car track area between 13th and 14th Streets isj below 
average and that between 11th and 13th Streets, due to 
repairs, is average (R. 37); that there are four or five 
places in the track between 14th and 11th Streets ! where 
the rails are above the adjacent pavement and two or 
three places where the rails are below the pavement 
(R. 36-37); that there are several broken places |in the 
pavement along the rails principally in the intersections 
of 11th Street and 13th Street, and in other sections of 
the track, that are open to such an extent as tq allow 
the admission of water into the sub-grade or the foun¬ 
dation (R. 34); that there are holes in the pavement 
near the track in dispute (R. 35); that the track in 
places is somewhat below the adjoining pavemeiit, and 
at intersections at 12th and 13th Streets proper junctions 
with adjoining pavements are made by patches (R. 35); 


fact, as 
unlawful 
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that the tracks between 13th and 14th Streets are wavy 
and undulating, but this condition is not so noticeable 
between 11th and 13th Streets (R. 35); that the existence 
of tracks in a street is a source of entrance of water into 
pavement structures and the seeping of water under¬ 
mines the base of the roadway beyond the tracks, setting 
up a gradual deterioration, resulting in the breaking 
down of the base which means a shorter life to the pave¬ 
ment and more repairs; that the history of pavements 
indicates that there is a shorter life to a roadway surface 
in street car streets than in streets without street car 
tracks in them (R. 36); that there are quite a few in¬ 
stances in E Street where water enters the sub-structure 
and also the base, and that the effects described are pro¬ 
gressive; that the existence of tracks in E Street with 
the consequent conditions described affect the cost of the 
District of Columbia for the maintenance of roadway and 
pavement in E Street (R. 36); that not only is the pres¬ 
ence of the tracks on E Street a source of continuing and 
progressive expense to the District for reasons already 
given, but they are also a source of hazard to users of the 
street, particularly automobiles; that the broken places 
along the rail are potential hazards to automobile tires, 
depending on their size, causing a sudden thrust of the 
wheel in the driver's hands if the wheel is caught in 
the broken places, and that the same sort of thrust is 
liable to be caused by the groove in the rail; that the 
presence of car tracks and slot rail in any Street is a 
potential hazard to skidding in wet weather, particularly 
when there is ice on the street and also when it is raining; 
that in wet and slippery weather the danger of skidding 
is greater on streets with tracks on them than on streets 
without tracks; that skidding on a metal surface when it 
is wet or in snowy weather creates much more danger than 
on a street surface; that in winter when skid chains are 




on automobiles occasionally there is trouble due to the 
catching of the chains in the slot rail opening, and that 
this affects a tie-up in traffic; that the links of chains get 
broken in the rail and are likely to be caught in the Wheels 
of automobiles; that the condition of the track on E 
Street would bring about the skidding and tyii^g-up 
mentioned; and that the tracks as they exist on E Street 
increase the traffic hazards in the ways stated (R.j 34). 
And one of the witnesses stated that he had not only 
seen automobiles skid on tracks but had personally ex¬ 
perienced it, though not between 11th and 14th Streets 
on E Street (R. 39). 

Assuredly the lower Court was justified in finding 
“that there is somewhat more of a hazard—substantially 
—in traveling in automobiles over a street that has car 
tracks in it made of iron or steel with a smooth surface 
than one that has not such car tracks in it. There is 
some additional hazard, because of the grooves of the 

i 

tracks, that there would not be when traveling over a 
street that has a smooth cement or asphalt surface” 
(R. 19-20); and that “it is admitted generally tliat a 
street paved smooth from curb to curb is better for the 

i 

traffic generally and for the public generally than is a 
street that has even newly laid street railway tracks in 
it.” (R. 19.) And likewise in concluding that, ‘ lupon 
the Public Utilities Acts and the Merger Act, and also 
upon the right that the municipality, through the Com¬ 
missioners, has to clear its streets of all possible property 
belonging to others that constitutes a hazard of trespass 
or nuisance to the public using such streets” (R. 20), “in 
this case there is a legal duty on the part of the Capital 
Transit Company to remove these tracks from E Street 
between 11th Street and 14th Street and that there has 
been a breach of that duty; that proper demand has been 
made by the proper authority; that there is no discretion 
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that the tracks between 13th and 14th Streets are wavy 
and undulating, but this condition is not so noticeable 
between 11th and 13th Streets (R. 35); that the existence 
of tracks in a street is a source of entrance of water into 
pavement structures and the seeping of water under¬ 
mines the base of the roadway beyond the tracks, setting 
up a gradual deterioration, resulting in the breaking 
down of the base which means a shorter life to the pave¬ 
ment and more repairs; that the history of pavements 
indicates that there is a shorter life to a roadway surface 
in street car streets than in streets without street car 
tracks in them (R. 36); that there are quite a few in¬ 
stances in E Street where water enters the sub-structure 
and also the base, and that the effects described are pro¬ 
gressive; that the existence of tracks in E Street with 
the consequent conditions described affect the cost of the 
District of Columbia for the maintenance of roadway and 
pavement in E Street (R. 36); that not only is the pres¬ 
ence of the tracks on E Street a source of continuing and 
progressive expense to the District for reasons already 
given, but they are also a source of hazard to users of the 
street, particularly automobiles; that the broken places 
along the rail are potential hazards to automobile tires, 
depending on their size, causing a sudden thrust of the 
wheel in the driver's hands if the wheel is caught in 
the broken places, and that the same sort of thrust is 
liable to be caused by the groove in the rail; that the 
presence of car tracks and slot rail in any Street is a 
potential hazard to skidding in wet weather, particularly 
when there is ice on the street and also when it is raining; 
that in wet and slippery weather the danger of skidding 
is greater on streets with tracks on them than on streets 
without tracks; that skidding on a metal surface when it 
is wet or in snowy weather creates much more danger than 
on a street surface; that in winter when skid chains are 
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on automobiles occasionally there is trouble due to the 
catching of the chains in the slot rail opening, and! that 
this affects a tie-up in traffic; that the links of chains get 
broken in the rail and are likely to be caught in the wheels 
of automobiles; that the condition of the track bn E 
Street would bring about the skidding and tying-up 
mentioned; and that the tracks as they exist on E Street 
increase the traffic hazards in the ways stated (R. 34). 
And one of the witnesses stated that he had not only 
seen automobiles skid on tracks but had personally ex¬ 
perienced it, though not between 11th and 14th Streets 
on E Street (R. 39). 

Assuredly the lower Court was justified in finding 
“that there is somewhat more of a hazard—substantially 
—in traveling in automobiles over a street that has car 
tracks in it made of iron or steel with a smooth surface 
than one that has not such car tracks in it. Thete is 
some additional hazard, because of the grooves of the 
tracks, that there would not be when traveling over a 
street that has a smooth cement or asphalt surface” 
(R. 19-20); and that “it is admitted generally tl^at a 
street paved smooth from curb to curb is better fof the 
traffic generally and for the public generally than is a 
street that has even newly laid street railway tracks in 
it.” (R. 19.) And likewise in concluding that, “^ipon 
the Public Utilities Acts and the Merger Act, and also 
upon the right that the municipality, through the Com¬ 
missioners, has to clear its streets of all possible property 
belonging to others that constitutes a hazard of trespass 
or nuisance to the public using such streets” (R. 20)1, “in 
this case there is a legal duty on the part of the Capital 
Transit Company to remove these tracks from E Street 
between 11th Street and 14th Street and that there has 
been a breach of that duty; that proper demand has been 
made by the proper authority; that there is no discretion 
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in the railway company with regard to this matter; that 
there is no other adequate remedy provided by law; and 
that, therefore, the writ should issue against the Capital 
Transit Company.” (R. 21.) 

We deem it hardly necessary to make extended argu¬ 
ment to meet appellant's apparent contention (Appel¬ 
lant's Brief, pp. 35-36) that because it is permitted tem¬ 
porarily to maintain similar nuisances or traffic hazards 
elsewhere in the City, e.g., on Klingle Bridge, it should 
not be compelled to clear up those on E Street between 
11th and 14th Streets. We merely say, that the District 
will get to the others in due time. To meet an evil, ad¬ 
ministration like legislation may proceed accumulatively. 

Whether, however, the tracks in the street are called 
a nuisance per se or a nuisance in fact, or, in the words 
of the lower Court (R. 20), “a hazard or trespass or nui¬ 
sance to the public using such street,” or, as the Supreme 
Court of Michigan referred to tracks not rightfully in 
the public highway, “an encroachment, an obstruction, 
or a nuisance” (Bangor Tp. v. Bay City Traction & Elec . 
Co., supra,),— raises a distinction of no legal conse¬ 
quence in this case. For no matter what they may be 
called, “there is a legal duty on the part of the Capital 
Transit Company to remove these tracks from E Street 
between 11th Street and 14th Street * * *” (holding 
of the lower Court, R. 21), and as stated in the Bangor 
case just mentioned:— “* * * the public has a right 
to have it removed * * *.” 

It should require no citation of authorities to support 
the proposition that a quasi public corporation maintain¬ 
ing a nuisance in the street, or keeping on a public high¬ 
way or street structures or encroachments not lawfully 
there, should and can be compelled to remove such struc¬ 
tures and to abate the nuisance or trespass. The lower 
Court holds such removal to be the “legal duty” of the 
Company in this case (R. 21). 



Being Under a Legal Doty to Remove the Trackp from 
E Street, the Company is also Under the Legal Duty 
to Pay for All Damages Consequent Upon the Removal 
of Such Tracks. 

A trespasser in the public streets must pay for any 
damages to the public caused by his trespass. Likewise, 
one who creates or maintains a nuisance in public greets 
which causes damage to the public or to the streets, either 
in its maintenance or directly from its removal, must 
suffer and pay the damages caused thereby. The propo¬ 
sition that a trespasser or that one creating or maintain¬ 
ing a nuisance can avoid compensating for the damages 
caused by such trespass or nuisance or by its removal 
and impose the same upon the innocent party is untenable. 
Tortfeasors are responsible in law for the consequences 
of their acts. And the Capital Transit Company by its 
failure to comply with the legal demand of the Coijnmis- 

sioners in this case, and by thereafter maintaining its 

r w 

tracks in E Street, thereby became a wrong-doer or tort¬ 
feasor, and liable for the damages flowing from its illegal 
act and unlawful refusal to comply with such order and 
consequent upon removal of its property from the sjtreet, 
including all costs of repairing and restoring street pave¬ 
ment damaged or destroyed by such removal. 

The Company argues, however, that it is not obligated 
to remove its tracks or to pay for damages to or for 
restoration of the street and track-area pavement de¬ 
stroyed or damaged if it does remove such tracks; that its 
only obligations are those expressly stated in its charter 
or by express statutory provisions; and that so far as 
paving the streets is concerned, the total measure of its 
liability is to be found in the provisions of the Merger 
Act. A reading of that Act, however, makes it clear 
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that Congress, in Section 3 of the Resolution, was pro¬ 
viding only for cost of paving, repairs, or replacements 
of pavement connected with track over which the Com¬ 
pany is at the time of the paving, repairs, or replacements 
actually operating its railroad in public service. This 
is made manifest by a consideration of the distinction 
stated in the Act between paving repairs, replacements 
or changes “incident to track repairs, replacements,” etc., 
made when the street is not being paved and those made 
when the street is being paved. The Act does not com¬ 
prehend or change or wipe out the obligations of the Com¬ 
pany with respect to the pavement of abandoned track 
areas. It repeals “provisions of law” that had up to that 
time imposed upon the street railways certain paving 
costs; but this repealer applies only to “statutory law.” 
(See District of Columbia v. Georgetown & Tenleytown 
Ry. Co 59 App. D. C. 335, 337, hereinafter discussed in 
another connection.) We can hardly believe that the ap¬ 
pellant seriously contends that the duties and obligations 
of the Company are only those “imposed by, and found 
only in, the specific language of the statutes comprising or 
affecting such franchises”. There are many tacit and im¬ 
plied conditions and obligations annexed to grants of 
franchises. First and foremost, “* * * when a franchise 
or privilege is granted to use the city streets for a public 
service, the grantee accepts the right upon the implied 
condition that it shall be held subject to the reasonable 
and necessary exercise of the police powers of the state, 
operating either through legislative enactment or munici¬ 
pal action.” ( Dillon, Municipal Corporations, 5th Ed., 
Sec. 1269.) Also, it is a tacit condition that such grants 
of franchises may be lost by mis-user or by non-user. 
(Terrett V. Taylor, 9 Cranch, 43, 51; Chicago Life.Insur¬ 
ance Co. v. Needles, 113 U. S. 574, 580; Given v. Wright, 
117 U. S. 648, 656.) Likewise, it is an implied condition 






of a franchise granted to a street railway company] that 
the grantee shall serve adequately the public and at} rea¬ 
sonable rates of fare. And it is an implied condition that if 
alterations in the public street for purposes of public} con¬ 
venience and necessity require the construction of under¬ 
passes or overpasses, or the relocation of pipes or tracks, 
the same shall be performed, when required by public au¬ 
thority, by and at the expense of the utility. (Snauffer v. 
Cedar Rapids & M. City Ry . Co., 118 la. 287; 92 N. W. 79; 
City of Detroit v. Detroit United Ry ., 138 N. W. 215 jj Cin¬ 
cinnati, I. & W. Ry. Co. v. Connersville, 218 U. S. 336, 31 
S. Ct. 93, 54 L. Ed. 1060; Chicago, M. & St. P. Ry. Co. V. 
Minneapolis, 232 U. S. 430, 440, 34 S. Ct. 400, 58 l|. Ed. 
671; New Orleans Gas Light Co. V. Drainage Com., 197 
U. S. 453, 25 S. Ct. 471; Hammond, W. & E. C. Ry. Co. v. 
Zeigler, 152 N. E. 806,154 N. E. 20; People v. Genevty, W., 
etc., Traction Co., 98 N. Y. S. 719,112 App. Div. 581 j Ma¬ 
lone, etc., Ry. Co. V. Spuyten D. C. Co., 121 N. Y. S. 656 
658; Panhandle Eastern P. Line Co. V. St. Highway Com., 
55 S. Ct. Rep. 563.) 

We deem it unnecessary to add any more of the nu¬ 
merous examples of “implied” obligations of franchise 
holders. 

The case of District of Columbia v. Georgetown and 

i 

Tenleytown Ry. Co., 59 App. D. C. 335, so strongly relied 
upon by the appellant herein, is distinctly not an authority 
for the proposition that the franchise duties and obliga¬ 
tions of a quasi public corporation are only those imposed 
by and found in the specific language of the statutes com¬ 
prising or affecting such franchises. In that case this 
Court was merely construing the term “existing law,” 
as found in the appropriation act there under construc¬ 
tion, and all the Court held was that the term “existing 
law,” as used in the statute referred to statutory law. In 
that case the District had contended that the term “exist- 
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mg law,” as employed in the Act , connoted law which then 
existed by virtue of common law principles, as well as 
that existing by force of statutory enactment. Answer¬ 
ing the contention, this Court said: 

“We cannot agree with this contention. In our 
opinion the clause ‘as provided by existing law/ as 
used in the Act , refers to statute law only. Such is, 
in general, the force and effect given to this expres¬ 
sion when used in a statute.” (Italics added.) 

And again: 

“The term ‘provided by existing law’ therefore 
should be held to refer to the provision of the statute 
referring to the paving, and not to the assumed 
principle of common law relating to the relocation 
of the tracks.” 

Thus this Court re-emphasized that it was only construing 
and applying a term in a specific statute, and was not 
attempting to define or limit obligations of the Railway 
Company implicit in and resulting from the public grant 
or attaching because of principles of common law. Cer¬ 
tainly this Court in that case did not intend to hold as a 
general proposition of law doctrines contrary to or in 
conflict with the numerous cases cited above with respect 
to a utility’s obligation for the cost of relocation of its 
tracks, or to hold, as stated by appellant, that the only 
duties and obligations of the Company are found in the 
“specific language” of the statutes comprising or affecting 
its franchise. 
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CONCLUSION 

I 

i 

i 

(1) The Merger Act by express terms conferred fipon 
the Public Utilities Commission the authority and bower 
to compel the Capital Transit Company to abandon tracks, 
including in the discretion of the Commission, those on 
E Street between 11th Street and 14th Street. 

i 

(2) This power to compel “abandonment” is not cir¬ 
cumscribed or limited, except that the discretion when 
exercised must be reasonable, nor is there any basis for 
construing the word “abandonment” as qualified in any 
way or as dependent in any way upon the intention or 
volition of the Company when ordered to abandon its 
tracks at any point. 

(3) The Public Utilities Commission in its Orders No. 
1346 and 1350 duly and legally exercised the power so 
granted to it by the Merger Act, and used the word 
“abandon” in its ordinary acceptation and without Quali¬ 
fication, that is “finally abandon”; and it does not lie in 
the province of the Company to add its own interpretation 
to the term so used by the Commission or to qualify it in 
any way. 

(4) The Company, following the directions of saijl or¬ 
ders, quit using its tracks on E Street and completely 
and finally disconnected them at 14th and 11th Streets, 
and without objection obeyed the mandate of the orders. 

(5) Thereafter, the Commissioners of the District of 
Columbia, under their power to control the streets of the 
District and their duty to maintain and keep them in safe 
and proper condition, exercised their discretion and power 
to determine the public policy involved and ordered that 
the Company’s tracks and track structures should be 

• i 

removed from the street. 

I 

(6) The Commissioners having adopted such order 
issued their proper demand upon the company, and the 


i 
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failure of the Company to obey the demand and to remove 
its tracks from E Street constituted it a trespasser and 
a maintainer of a nuisance and obstruction in the streets 
without and contrary to law. 

(7) That after such demand it was and is the legal duty 
of the Company to remove its tracks and track structures 
from E Street and to repair and pay for all of the dam¬ 
ages consequent upon, incident to, and flowing from the 
removal of the tracks and structures. 

(8) That the judgment and holding of the lower Court 
“that in this case there is a legal duty on the part of the 
Capital Transit Company to remove these tracks from 
E Street between 11th Street and 14th Street and that 
there has been a breach of that duty; that proper demand 
has been made by the proper authority; that there is no 
discretion in the railway company with regard to this 
matter; that there is no other adequate remedy provided 
by law; and that, therefore, the writ should issue against 
the Capital Transit Company,” is correct and according 
to the facts and the law, and that the order and judgment 
of the lower Court in granting the writ of mandamus was 
proper and should be sustained. 
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